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di&ment ; afterwards the parties compromifed the matter, 
and the plaintiff was nonfuit after declardtion : but not- 
withftafding this, the defendant wés arraigned upon the 
declaration, and not upon the indiétment, and a cefpt prom 
ceffus was entered on the indiftment*. In an appeal by 
an infant, the parol ufed to demur; and if the party was 
arraigned on the indi&ment and pleaded not guilty, he 
would be let to mainprife till the infant was of age to pro- 
fecute the appeal’. It has been before, remarked, that the 
attainder of the anceitor was held a good"plca to bar the 
heir of an appeal, though it would not bai the widow ; the 
ich acciued by 1cafon of blood 5 





the latter not &, 

Ir had long been agreed, that, fhould a perfon be flruck 
in one county and die in cnother, an appe.t might be 
brought in the county where he died ; and if the defendant 
was “arraigned at the fuit of the king, a jury fhould be 
fummoned out of both counties*, But where an appeal 
was brought againft two, one for killing in one county, 
and thé other for receiving the offender in another, it was 
agreed that an appeal could not be laid againft a prmespab 
in one county, and an acceffary in another, unky®*where 
jit was in one vill that extended into two counties, thy 
former cafes, however, were admitted to be law!. 

Apprats by provors were ftill a common mode of pro- 
fecution, and many decifions happened which fhew the na~ 
ture of this proceeding. It was ‘agreed, that none but 
fuch as were in prifon for ut felony could become provors *, 
If a provor received the king’ 's,pardon after the appeal, the 
appellees went quit; but thould a provor difavow his ap- 
peal, or die, between the jeining battel, or iffue, and the 
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tial, the appellee was to be arraigned at the fuit of the 
king ; fo.that in efpect it was like a common appeal 
or an indi&tment!. ¢ following cafes may give fome 
idea of the effect and confequences of this mode of profe- 
cution, A provor was hanged, and the appellee was not 
arraigned at the fuit of the king™. A provor was non- 
fuited, and then offered to plead that he was taken out of 
fan@tuary ; but this plea was net allowed after he had 
confeffed the felony by becoming 4 provor, and he was 
adjudged to be hanged*. A man after pleading not guilty 
was not permitted to become a provor®. A provor was 
hanged for appealing perfons out of the kingdom, who 
being out of the reach of the law could not be aftainted ? : 
fo ftritly were tHefe perfons held to the performance of 
the terms on which they were to have their lives. A pro- 
vor,difavowed his appeal, on pretence that he made it by 
durefs; the coroner denied this; and the record of the 
coroner was judged fufficient evidence of his being volun- 
tary in the appeal, and he was ‘accordingly hanged 
‘Where a defendant sn an appeal of robbery wanted to ap- 
prove the appcllor, and demanded a coroner for that pur- 
poles Twas held, that he could not make an appeal of any 
ather than the goods in queition'. It was a gued plea 
againft a provor to fay he had abjured the realm, and fo 
‘was out of the common law ; and :f it was found to be fo 
by the rolls of the coroners, he would be hanged, and the 
appellee go quit’. outlawry was lkewife a good plea 
againft a,provor *, 

Tue proceeding by prefentment and indi&tment be- 
came more common in cafes of felony, than it had been 
in any former period. As indiétments were, by a ftatute 
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of Edward I, direéted to be in writing and indented %, 
they, after that, were framed withieliberation and in 
form. Wherever an indictment was ptefented for a mat- 
ter which by the old law might have been profecuted by 
appeal, 1t was natural to adopt the words and phrafepf fuch 
appeals; fo that an indictment differed very litte from an 
appeal of the fame offence, except in the intoductory part : 
Juratores pro domino rege fuper facramentum fuum prefen~ 
tant quad, Ye. 

‘THE commiffions of oyer ‘@ terminer, befides enume- 
rating fpetific offences, authorized the commiffioners to 
hear all “ dathages, grievances, extortions, and deccits,”” 
done to the king and his people. Owing to this, an idea 
had prevailed, of the great extent of the ihquifitorial autho- 
rity with which the prefentors before fuch commiffioners 
were invefted ; and.saany mifprifions and irregularities 
were attempted to be profgcuted in this way, whick were 
perhaps not before confidered a¢@kiminal, but were thonght 
18 be fitter objects of a civil action. 

‘Tue following are experiments in this libera: fort of 
penal jurifprudence. An indi€tment againft a perfon for 
taking 205. of fuch a one when he was collector of the 
taxes, was held good as for extortion ; but an indiétmettt 
againfl a man as “a common misfeafor” was held ill for 
the uncertainty: the fame of a “common thief ;” as a 
man fhould be brought (it was faid} to anfwer not for 
every aét of his life, but for fome particular f&*. An 
sndiétment for concealing the cuftom, in order ttereby to 
get advantage of the market, and to enhance the price of 
merchandife, was held good x,’ But where fome juftices 
of oyer &F terminer were indi&ed for changing fome pre~ 
fentments, by entering on the rcll as felonies what were 
only trefpaffes, they demurred to ithe indi&ment*., An 
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indiGtment, guid gepit et afportavit certain charters CHAP. X¥% 
concerning land was held ill, as not being of a criminal Tat 
nature?, An indi&tment for voiuntasily faffering a felon 

to efcape®, and againft an indi¢tor felemicé for difcovering 

the king’s counfel, were held goode the latter, which 

feems to be a fingulat cafe of felony, was faid by Shard to 

be treafon *. 

In the time of Braéton the prefentment of offences was 
by a jury of twelve, returned for every hundred in the 
county, But that practice had now received fome fmall 
alteration ; for towards the clofe of this r find, 
at a commiffion of oyer and terminer, that ithe re- 
turn of an inquefp for everythundred by the bailiff, the 
fhetiff kewife returned a parmel of knights, which, fays 
the book, were /e graunde ingue?. The inquefts for the 
hundreds {till made their prefeneinents, as in Bracton’s 
time®; and if they prefented, they likewife, no doubt, 
found ind:étments ; but thefe wete confined to their dif- 
ferent hundreds. ‘The grand ingueft prebably was to in- 
quire at large for every hundred in the county; and the 
hi dors became jurors ininquefts de bono et malo, or ex 
officio, when called upon; and sf u commiffion of affife 
and mii prius were fitting, they filled the place of jurors 
occafionally in affifes and juries in civil canfes. When 
the practice began of returning a grand inqueft to én- 
quire for the whole body of the county, the bufinefs of 
thihundred-inqueft muft maturally decline, till at length 
the ‘burthen of prefenting and finding indiéments 
devolved upon the grand igqueft, and the hundredors con- 
tinued to be fummoned mefely for, trying iffues. 

Ir there remains any doubt, whether prifoners were fub- 
Jeet to a fort of penancepefore the ftat Weftm. rf it feems 
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to be wholly removed by fome cafes reported in this reigns 
where this penance was inflicted without the leaft authority 
from that ftatute‘. -In the 21ft year, aman was appealed of 
robbery, and was taken at the plaintiff’s {uit with the manor : 
he then ftood mutey and an inqueft ex officic, as was ufual, 
being impannelled to try whether he"eould speak, and they 
finding that ke was mute of malice, it ws adjudged thathe 
fhould be hanged; and it was at the fame time faid, that, 
had it been at the fuit of the king, he would have been put 
to his penance, there being this difference between an ap- 

indi@tment 8. But this diftinction did not 
hold ly, at leaft gs to the appeal ; for in the 43d 
year, when 2 woman 2p, aman of the death of her 
hufband, and he ftood mute, and it was foind by an in- 
queft ex officio, that he had fpoken that fame day, he was 
ordered to the penanags it is probable that the latter 
was the moft.ufual axel and that the robber in the for- 
mer cafe was hanged, merely becaufe he was found with 
the manor. Conformably with this idea, we find, that in 
the 26th year, 4 man, after he had abjured the realm, was 
arraigned, and ftanding mute, was put to his penance | but 
it was at the fame time ‘aid, that a provor flandifig” mute 
fhould be hanged’. The confeffion of the provor, and 
the being taken with the manor, wege confidered as con- 
vigions in themfelves, upon which it might be fafe to exe- 
cute an obftinate offender ; though ig would be rigorous, 
indeed to prefume guilt in every ane who {toad maj 
cioully mute, 


Ir was endeavoured by all means to avoid the trial by 
battel, and to encourage that by jury*, ‘Thus, in an ap- 
peal for breaking the king’s prifon, the battel was not al- 
lowed. If the defendant was takery at the fuit of the appel~ 
Jor, and had efcaped, he vas ouftetiof his battel, that be- 
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ing a fortof prifon-breaking ™ 5 the fame where adefendant CHAP. XVi, 
was taken with the manor", The trial by jury, or per “EDW au, 
pats, in-civil caufes, and the manner in which it was now 
ordered, has been already mentioned: this tral, in crmu- 
nal cafes, preferved.an analogy with 16, be:ng diftinguith- 
ed by very few peoufiarities. It was no longer the cuftom, 
as in Liacton’s un. *, for the detendag to put himfelf 
upon a particular pais o1 hundred, or for the judge to di- 
ret the fact to be tricd by one pars in preference te an- 
other. The prifone: put .avlf upon the county generally, 
which implied a jury of the county where the.dpg arofe , 
but fo much of the old practice opnenued, thatthe pars 
were to confift of fome hundredors belonging to the hun- 
dted where the vill in which the fadt was faid to be done 
was fituated. “Thus, though the idea of the jury coming 
from the vicinage, and being th acquainted with the 
fad they were to teflify, was, intfme meafure, given up, 
thislagal privity was, however, {till preferved in conftruc- 
tiof’of Jaw, for though the people of one hundred were 
permitted to try a fot committed in another, the people 
of one count, were not fuppofed to know, nor were fuf- 
fered try, a fad arvfing in anothgr. ‘Therefore, wheie 
aman was taken in the county of §. with gous that he 
had ftolen on the county of WV, it was faid, that the juftices 
m the county of S$. might put him to anfwer, and af he 
ded not guilty, they might fend for a pars in the coun- 

pef N. no jurois in the county of S, being competent to 
the trubiof a forcign fact?, 

We have feen « ftatute made in this reign, ordaiming, 
that no mndicior fhould b§ put on the deliverance of the 
prifoner whom he had joined in indicting *, {uch therefpre 
was a good challcn, efto a jor. In order to enable the 
defendant to nike Pe ates was ful to put the 
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HAP. Xvi. indi®tots’aiames tolthe ind(@ibent and it was dpeod ex= 


. Ul 


ception to an i ent, if it was without them’. A 
doubt might be raifed who were\meant by the indictors 5 
and it feems, that it fignified not only the jurorsiwho pre+ 
fented, but thofe'alfé who were {worn to inform them, or 
who, in the modern language of the law, preferred the 
indiétment ; and in that fenfe was the word indiéfor taken 
at this time‘, If fo,sthe practice now was to challenge 
thém, as’ well as the prefentors ; and it was probably their 
namés, as well as thole of the ntors, that were re- 
quired to Be on the Sig initent 

Tue courts feem to have carried the conftrudion 
of the dbove ftatute further than the bare le-ter of it we 
ranted; for where one eof the J ictors in trefpafs px 
felf to be made fos jury try the Mie in 
adtion brought for he was cor 
the Marfhalfea, and ‘ahéavy fine ; for (they 
ought to have challeng bimfel What other 
challenge were allowed by the counts have been fhewn 
before, in peaking of juries in civil aétions ; but to pre- 
vent defendants in criminal cafes creating delaywt*idd 
avoiding a trial by repeated challenges, it was laid down 
as a rule, that where a defendant challenged generally 
three inquefts without caufe, he was to be confidered as 










_ Tefufihg the law ; but if he fhewed fufficient caufe “of hit 


challenge, he might challenge even mofe". If a 
dant did not appear to take his trial, procels of capiar 
iflued againft him; and nothing elfe'could be done; 
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the indjétors were, by Ratute, re 
quired to beannexed to indiétments. 
Vid. ant. 133. 

"27 Ali 13. 

¥ Thoogh the proétice of annexe 
ing the prefeutors’ names is out of 


and wituelfes are (till indorfed 5 but 
the point of law which made either 
of the\g.meceflary bas been long ube 
falste. 
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was Ful6, that an inqueffifhould never béjteken by CHAP. Xvuiy 

défaule in eriminal eafes. we Saree 
Sanctuary, abjuration, and clergy, had undergone 

very little alteration, The Jaw upon thefe heads ttood rissa 
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at prefent as follows : If a perfon had’ awn violent- 
ly from’the place where he had taken | he might 
) plead this to an appeal or indt&ment. fe @ provor 


was nonfuit in his appeal, and then pleaded that hewas'for- 
cibly taken from fuch a church, where he had Red for fanc- 
etuary, and prayed to be reftored ; it wes adjudged, thar, as 
he had omitted to plead that at firft, he fhouldibeyhanged 
upon the nonfuit *. rey ieee te. if_t0 be 





vilege of this place to debtors and accomptants, and to “* 
other cafes befides felony ; but upon exhibiting the charter 

the privilege of fanétuary to the abbots, they ap- 
peared to claim under the following words - Quid gui/guis 
Susitious de qualibet loco pro quécung; caufé cujufung; cera 
ditionis fuerit, fi ipfe saNctUM Locum Weftmonafterii fic 
Giens intravit, membrorum ct vite impunitatem confequatur 5 
and it was decided by all | the jufices, notwithftanding the 
feeminglyigencral ex n given by fome of thofe words, 
that the fantuary was Confined to felons*. The refort of 
felons to this place, being in the metropolis of the kingdom, 
muft have been very grcat,"and productive of great difor- 
dérs, The abbot of Weftminfter was, befides, the ordi- 
nary of the king's bencf, and had a prifon (which in later 
times was the Gate-hoifle) where he kept thofe clerks that 
were delivered to him {fom the Marfhalfea *. 
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ment, ahd a prove night 
that a clerk had not his privi= 
demanded, or was difowned, by'the ors 
ork ‘was found ‘guilty of felony, and thewéd 
by reading, “But hobody clallenged hint;* 
‘was he But fent to prifon: 

uly , as it fhouwld’ fem, “ae 
by ‘the i Acta ex. 






sls ears he had 

te 's prifon, was ‘Banged, by the vice. of 
re ae *. A clerk was attainted of breaking the 
Withop's pif, and claimed his clergy 5 3 butit was anfwer- 


‘el bythe judge, frufra legisvauxilium invocat, qui in legem 
it. He faid, if se bithop would claim <i 


een a a y dite 









“and was hanged a this di 


ary cx and that Soe bono ef 
was paring for a om to claim his clergy on 
“the arraignment, Jelt be fhould not be demanded by the ory 
oy after conviction &. 
ant. vol T1.272. rencd\ between a convidtion by thefe 
. Si id. TIL. 42. Bro. Clerg, 26, two jVries, conclades, that, as fome 
Aare ALL 15. *" fach{falaimed clerks were hanged, 
#12 Aff, 39. aud fle not, it refed wholly on 
#97 AMT 42, the dlcretion of the juitices, Bro, 
«Brose, nat obferving the diffe- Clerg. 
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4 Wuteste privilege’ of elergyshus depceded pom the 
| wit of the ordinary, it was reafongble enough 

ai st the church being at 
liberty, mn. offences againft ixfe ‘was. there- 
fore h Atealing a chalice didnot man from 
his clergy, if he was claimed by the on Tf aclerk 
had acknowledged that he was nof a he would 
afterwards be permitted-to read, and thew. he wasbne. 
Reading fecms to haye been the grand evidence of elergy: 
however, we find Shard adopting the fayingy gued Gtera- 
tura non facit clericum nifi jucram te 3 and 
thatan ordinary challenging one who was not aclerk fhould 
lofe his temporalities , A mise who had abj ; 

































= Te going on to trial, 
was that oF autre foit acquit of the fame felony; tpon 
which the defendant was expested to. produce the record of 
ae qriatal'. It feems not to have beenfettled whether autre 
fait convict, of attaint (fe inction was yet made be- 
tween ™ them), fhould be a to avoid a fecond trial» 
Where a man was appealed by three appeals of robbery, 
‘and was convicted on one, the juftices had great déwibt 
‘Whether he fhould be put 8 anfwer to the reft, or hanged 
‘pon thatconviction, was etic through 
“te who could nét have refti= 
tution without a convictic ee upon confide: ion, the 
man was hanged without Being afraigned upon the other 
appeals, and the parties tion of their goods with- 
& quta conviction®, this mode was {truck out, it 
. 
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- IH, %€ a good plea to an indictment or appeal. 


(OF forfeiture. 


‘Tue law of forfeiture was frilly enforced inwhefe times, 
and the occafioris of exercifing it feem to Wave been as 
cagerly (caugfit'at. It was held, that where a defendant 
claimed his ‘Clergy ‘after ,verdi& of conviction, the judg- 
ment was fufpendatur per collum, and by virtue of this he 
forfeited his goods. This was another reafon for praying 
¢lergy wyetdi&t; for then, there being no pretence 
for fuch @judgment, there was not properly a forfeiture °; 
though’ there are not wanting inflances where the forfeiture 
was enforced even in fuch cafes?. “It fhould feem that no 
interval was left between the verdict and judgment, but 
that it was ufual to enter it immediately ; and therefore, in 
all the old books, and attainder are fpoken Of 
without any difti ‘if they were the fame: thing, 
‘The forfeiture’ in the tim Bra@on fcems ‘to have been 
more general than it w held to be ; they then forfeited 
alt rights of aétion’, The Jaw now was, that though debts 
by obligation were forfeit, yet fimple Se debts were 
not; the reafon for which y as has been before gbfnved, 
that the defendant, who ge his law in fuch cafe, 
would be deprived of that privilege when fued by the king *, 
The goods were forfeited by the iff of the exigent, though 
th@ party might be vafterwards acquitted of the felony *, 
One who fied to a church for felony forfeited his goods, as 
in other cafes of flight, with the, its of his lands ; and 
# he abjured, he forfeited fot. Te was faid, that 
land purchafed after a felony) committed, was forfeited 
equally with that enjoyed beforé*, In cafe of a feoffment 
$e baton ard feme in £2, 0F the Garon committed felony, 
the-land was not forfeited, but fut \ived intire to the feme, 
















© go Bd. TIT. 42. * fp Aff..en. & pafim, 
? Firz. AM 116, * Ipo. Porf, c21. 

Vid ant. vol. II, er, © 48 Eu Lika. a 

¥ so AM. te \ rh 


- * on 


: ISH Law. f 
‘on the idea that the fe take no moiety with her 
hufband *. - 

perfon, being satfPwas outlawed for 











WHERE a 
felony during rer the tenant, and had his pardon, he sa 
might enter, after his anceftor’s'death, ‘Gs heis in tail, tho’ 
it would be otherwife with the heirin fee-fimple 5 but it was 
thought, that fhould the anceftor die before the pardon, the 
heig in tail could not enter, becaufe the’king would be in- y 
titled to the profits during the life of the outlay. The | 

the 
ith 











ftriking of a juror for giving d verdict agai 
hall at Weftminfter, was an offence that was 


hand*. Not to bring this calamity of 
before he was proved guilty, the law Rill 


if he would not give 
iurety, they were to be put into the hands of the neighbours 
tobe kept till the event of the profecution was kriown”, 
— 
"Pur dominion of laws-and of a fettled government feems 
filly to have eftablifhed ifelf under the great power and Jrentbar 
popularity of this prince. “The faw was'a protection to 
the property and lives of the people: and there generally 
appeared in the reigning power an anxiety to preferve tt 
. unviolated. Howerei Rete? 3 be denied that this king, . 
48 well'as his predeceffors, difcovered a ftrong attachment 
A ahaha pd angthere are not wanting inftances 
wherein he @éted illegally, and infringed the undoubted 
"rights of the people. . 
Tue many confirmftions of Magna Charta, and the 
ftatutes made to probibft protections, are ftrong proofs of 
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the pragtices which calléd fo diamentary interpofi- 
tion, All the nt pes of the pi were, at 
‘one time or ae by this)king. The-levying 
of money without affei parliament; the difpenfing 


power 5 ‘bn oblique confitmation off power by ftatute 
x Ed. Ul. c. 5 monopolies, Joan’, imprifoning members 
of the houfe of commons for freedom of fpeech, extenfions 
ofithe forelts, renewal of the commifiion of Trailbaftons, 
d fhips, levying arbitrary fines, the council 
to find recruits*5 all thele extraordinary 
"power were kept on by Edward the 


paid by this prince to ey fandtion of the lee 


had been taken from him, 
and Speed's on the ent; be iffued an ‘ediat, in 
which he affirms, that he only diffembled when he feemed to 
ratify that a, but that he had never in his own breaft gi- 
ven his affent to it, To prevent, therefore, the inconvé- 
Biences which he thought he forefaw would ‘olewefiom m 
that law, he, with the ddviceé of his council, here 
earls ahd barons, thereby al ragated and annulled it, 
next parliament, fo far from taking any notice of aide x= 
traordinary proclamation, confented to a regular repeal of 
the ftatute *, 
“)Wuen the parliament was thus contemned in its legifla. 
tive capacity, the kirig could haye no trouble in managing 
its judicial decifions according jo the exigency of his own 
oceafion. “ { i 

_ Tue earl of Kent was attaintyd by parliament, without 
any formality of enquiry. Roger hilortimer, who had pro- 
cured that attainder, was himfelf =} ufed before parli ‘ament,, 
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enquiry, becaule every 
thing therein, contained was, ious, and known to 
themifdlves"2” igen wards this attain= 
der was reverfed of his fon; and the reafon there 
given, was the i of the proceedi It is oblerved, 
that the principles of law and jullice dn dee fimes , rere * 
eftablifhed, notin fuch a degree as to prévent am ini 
fentence againft a devoted perfon, but fufficient to 
a reafon for its reverfal on a change of things ia ee of 
himfelf or his party * ae : Sy¥ 
Tue next objects of enquiry are thofe 
Tegal antiquity which contribute to 
through the reign of this king. Thefe are 
Parliament-rolls, Year-books,, and fome fmall ‘tradts. | 
~ ‘Tue ftatutes from ‘the begit this seign are called 
Nova Statuta, as contra-ditt from thofe which The Nes Swe, 
preceded. It (cengs that the commons began now to take | 
fome partial Hin the Jegiflature, for mott of the princi~ | 
pal acts made in this reign were made upon petitions of the 
commons. However, even in thefe inftances, where the ‘ 
motivm@dor a law originated with the commons, and after” 
the. anfwer of the king was favourable, it dill remained : 
with the king and his council to digeft the whole into the 
form of a ftatute, as in former times :-the anfwer to the 
commons very often intimated, that the king aa 
fult with others before he granted the petition ;, 
was never thought derogatory to their rights, 
‘Tuis will appear plainly from feveral peo an-, 
fwers on the parliament-ipils. In the year of | 
the king, toa petition, rgquefting the ki e, pan >| 
the fees ‘of the judges, fhe anfwered, that he would | 
call to him the great hich, and mention the matter to 
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« them, 








it continually Jppencd that 
3 for though the petition 
in which it wag prefented 
café), yet fometimes feveral 
ied into al Jaw. Moft rd 










the commons petitioned again 
mer anfwer was referred to by the king * 3 an 


?, not put into a ftatute till the 3rft year', Man 
te FEES 
> 





to bé found of the like delay. =_ 
Wuen fatutes were framed fo long after the petition 
and anfwer, it is not to be red that they did not al- 
‘ways eae with the: of the petitioners, but 
ified according to fome after-thought of 5 
Thad the care of penning fta 


wn ete MiaiNaliid of this, In the 22d 
) tiie te ftona anfgered ia. che laf 


under p of any frefh bill or = 4 
ae prt gt notwithftanding this 
the petition and \fwer were not always 


ea UL6. EAT 25. 
‘dbid. a2 Ed, TIL 7. 3x Ed? IIT. fe ay 6. 220, 
¥ Ibid) gx Ed. TIL 26. and 2a bu a 


ae ; adhered , 
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adhered to, as the exact model for the ftatute. In the 
2sth year, @ petition was exhibited againit fuing before 
the council, when part of it was granted ; as to the reft, 
the king faid he would be advifed™; and yer ftat. 25 Ed. 
III. ftat. 5. c. 4. enacts the whole. Again, in the famous 
ftat. 36 Ed. Ill. ftat. 1. c. 15.sabout law proceedings, 
after the words of the petition are added, “and that they be 
entered and enrelled in Latin ; of which there is no notice 
at all in the petition". 

Tue variations above mentioned do not appear to be 
very material ; they did no more than explain in a fuller 
manner what perhaps was the fenfe and aim of the peti- 

| tion, It was more important when a petition was 
| granted, and afterwards never heard of ; an inftance of 
t which is to be found in arft year, when a petition, pray- 
ing that writs of error might be allowed in actions gui tam, 
was granted by the king; though there appears no fubfe- 
quent ftatute to carry it into execution®. There are many 
intimations in the parliament-rolls of acts being to be made, 
| of which, however, we find no other trace whatever ?. 

Tr is not probable that thefe petitions and anfwers were 
wholly tifappointed of their effect, though they were not 
thrown into the form of a ftatute. It feems, the parliamenr, 
upon the petitions of the commons, exercifed two branches 
of authority; by one of which it legiflated, or made 
new laws; by the other, it interpreted the then exifting 
law. When, therefore, a declaration of fome point was 
prayed by petition, it was the bufinels of the receivors and 
tryers of petitions to confider whether the matter prayed 
could be complied with, rmably with the then exift- 
ing law ; or whether pa be new, and inconfiftent 
with it: for in the formér cafe, an anfwer, accompanied 


= Stat. 25 Ed, ITT. 16. » Among others, vid. Cott. Abri. 8 
© Cott. Abri, 36 Ed, Ill. 39. Ed. INL, 20,21, 22. and pafim thro” 
® Ibid, a1 Ed. UI, 24. that Abridgement. 
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de UL ¢. 7. are to be 
eeeaes the great men and the commons be 
“6 affirmed they were by the king; 
that isto (hig fome by /ratute, and the others by charter 
“or patent, and delivered to the knights of the fhire, with- 
“out paying,any thing.” ! 
~ Manvyexamples of a like diftinStion may be produced 
‘out of the parliament-tollss: In the ar{t year of the king, 
it was prayed by the commons, that a plaintiff in debtor 
trefpafs might have execution of the land which the de- 
fendant had the day of the writ purchafed.. To thjsit 
was anfwered, that it could not be done.cwithaut a latute, 
upon which the king ife with his council %, Again, 
where the king grant “lands forfeited for treafon, the 
commons prayed it might be declared, whether in fuch cafe 
_the donees held of the king, ot of the lord Of whom the 
traitor held. To this it was anfwered, that, for the pre) 
fent, it fhould remain as it had formerly been; ebut if) 
declarition thereof was to be made, it fhould be by 
advice, among other articles whereof new Jaw was réq) 
A fimilar anfwer was given to feveral other ss 
that parliament *. 
| THese _paflages. very clearly intimate, that “there wa | 














parliamentary way of (ettling the Jaw than 
and that way muft have been the charters 

in the abofe adh, Laws of this fort 

fanétion than Jiament-roll, where the 

mas written; and thefe Were probably what were 

inances, being of equal and validity with | 

“9 Cott. Abri, 2x Bd, TH. 13, *,Cott, Abri, 46; 47. 52. 

* Tid, 43. \ 



























ct We fea id were 
peated ap rie ap rorlies cr 
| was drawn up with the advice and deliberation of the 
Judges and other | men, and was entered on a roll, 
talled the Patute-roll; afterwards the tenor of it was an- 
nexed to a proclamation-writ, direéted to feveral theriffs 
‘to proclaim it in their inances were never 
proclaimed by the theriff; but was Sointtieitedteh 
mended by the king, to the commons (probably by a 
charter or patent) to publith them in their 
‘Tuoucn thefe were the peculiar and di offices of 
Mtatutes and ordinances, it is #till clear, that many things 
which were mere declarations of the old law, were done 
‘by flatute, as appears by the formal words, and by the 
contents of feveral: and as every thing might be done by 
ftatute that could be done by ordinance, it depended per- 
haps on the nature of the fi and the with of the 
managers of it, whether the old law fhould be declared by 
‘one or the other, A ftatute’was an ordinance, and fome~ 
thing more 5 and therefore, though ftatutes may fome- 
called ordinances, yet no inattention to language 
| would”excufe the converfe of the propofition, Though 
an ordinance could be altered by a ftatute, yet a ftatute 
bn ee yn rt After all, perhaps, 
the principal mark. of a ftatute was, gre e 
| the ftatute-roll. 
| We er rdf pstament dung cid teign bogia'eo bo 
J complete, and form a very valuable acceflion to the 


HTSTORY OF TUE 
are diftinguithedas Year-Béoks, and ate called the fj, fecondy 
and third parts of Edward II. The: volume is called 
Liber Afffarum ; being a collection that arofe on 
affifes, and other trials in the country, firft part con- 
tains the firft tem years of this king, very completely re- 
: the fecond partis incomplete, containing the 17th, 
18th, aall, 22d, one term of the 234, ithe 24th, and fo on 
a Spiitecia wk. Thrtee armen 
clofes the book. The third part begins 
} year (and thence it is commonly called the 
can goes on regularly tothe end of the reign. 
Sains! meat year regularly all thro” 
eens of eaies not misintilocdan agua 
reputation with pofterity; the book of affifes and the 
Quadragems having been generally preferred to the reft. 
But this comparative value is owing, perhaps, more to the 
accidents of time and circumftances, than to any intrinfie 
merit of their own. It happened, that many points of 
learning difcuffed in thefirft and fecond parts became more , 
obfeure, and lefs known, than thofe in the third part; in 
confequence of which, very few cafes are abridged from 
the fecond part by Fitzherbert and Brooke, and hardly any 
from the firft; and as thefe two abridgements became in 
after-times the principal’clue to the Year-books, not to fay 
the fubftitutes fog them, the firlt part of thefe reports funk 
into oblivion, and the fecond was little regarded ; while the 
is and the Liber Afifarum were alone confulted 
es of the law in this reign. It fhould 
of the older Yearybooks bad, unhappily, an 
the ftill older of Fleta and Braéton. 
thofe authors and the 
the chain of legal hiftory: 
bywhich their Haicjers would be bef demnodiissbediel 
v- ‘ete baten he ce and uo wee rey 
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the opinion long 3 it of the Quadragefns 
and book of affifés; for, befides that queftions are there 
difcufled with more and clearnefs, they contain 
more of thofe ‘law that have furvived to the pre- 
fent times. In regard to precifion and clearnefs, all the re- 
ports of this reign excel thofe of the preceding ; but’ 
merit of thefe volumes is of a peculiar kind, r 


argument, no quotation of cafes, compared, dift 
uithed, and applied to the point in debate. The bencH 
rately deliver a folemn judgment, feting forth the princi 
ples and grounds upon which they proceeded, or alledging 
any former determination by which they wert fwayed: a 
Feport is little more than a ftate Of the fas, with diéa of 
law on both fides, unfuppotted by any authority. That the 


and arguments of counfel fhould be unfupported 
by adduced authorities, is not at all remarkable at 2 time 
when there was fuch a {carcity of publithed reports, This 
‘want of written memorials of the law was fepeatedly lament- 
ed in the reign of Edward the Firft; and one of the wifelt 
seans ufed by that king towards improving the law, was 


ing of law-books to be written ; but the effect of 
ch an uné ing muft be flow. Soke aumake 
d the Second, the author of The ‘complains 


atthe Jaw in his time was not fufficiently 











the Year-books of thisveign. Ai 
thele reports, every thing is to be 
rity of the perfon pronouncing it. 
However unfupported they may feem, the fej of 
thi ‘have always had great weight with pofterity, 
tho" pon authority alone: nor is this 
reat thev - Thefe yolumes feemed to 
claim 4 higher e: y which had been produced 
in the preceding reigns. ‘The law here {poke out in its 
‘own written annals, and was delivered by the oracles of | 
the judges fitting on the feats ofjuftice. The whole 
of legal proceeding was exhibited to the reader. ‘This 
a lively way of tranfmitting the knowledge of our laws; 
jit commanded @ more ferious regard, and feemed to carry 
in itelf an incontrovertible authority ; unlike the treatifes 
written by private men, who, however learned or expe-\ 
rienced, could not aimatan equal degree of authenticity, 
‘This confideration placed reports in the higheft rank of 
law-books, and made them a fort of authorities in them- ~ 
felves ; while the treatifes of Bracton and Fleta grew’ to, 
be lef confidered, and at length became obfolete. : 
‘Tus reports of this reign engage the attention of a mi “J 
dern lawyer more readily than thofe of the former, 
have always been held in great efteem. ‘The learning, 7 
Ee thefe volumes is of a peculiar kind. Thro? all 
of this reign if perpetual debate on mat- 
f form; which were lly difcufled, and fo 
examined, that numberlefs pdints of the utmoft im- 
the praétice of thofe times were fettled. The, 
part Of the reports of this reign {eem to be on this 
fubjeét. To fay nothing of the firft forty years of this. 
Me, 3S mead 








mpeuaty Oana peoatertlig 
Tae mierarmadacas fix’ parts 
real aétions. 
‘ Wi ed of re and the fame 
learning wasin s of thisreign mutt have been 
of great ufe, and deferved every encomium which 
the grateful ftudent could beftow on them 5 they were ac- 
cordingly held in great eftimation, during moft of the fuc- 
ceeding reigns, till the time of Henry VII. enry VIII. 
But when another order of 
aétions went outof ufe, ané 
'was forgotten ; the legal 
ed with oeny kaneoeage 
‘riofity about proceedings in real ations, we find avery 
fimail fpace occupied by decifions on great and leading prin- 
‘ciples of law. This anxious minutenefs in the form and 
condu&t of actions had fo’ loaded'*and entangled the 
practice of the courts, that it was found neceflary, in after- 
times, to get rid of them altogether by a revolution in the 
courfe of legal remedies. The law-learning of Edward 
the Third’s reign, and the {cholaftic learning of thoi 
times, exhibit alike an unhappy mifapplication of fagacity 
and diligence ; and it is only by a partial redemption, that 
the volumes which contain the one, have efcaped that obli+ 
iort which has long overwhelmed the other. 
“Tue reign of this king has furnithed three finall tracts 
law fubjedts: the Old Tenses, Old Natura Brevium, 


Nove Narratioes, 

~ Tue Old Tenures (fo diftinguith iefrom Litde- Old 
ton’s book on the fame, ) gives an account of the 
| various tenures by land was holden, the 
_ eftates, and fome other incidents to landed 
isa very fcanty tract, but has the merit of having led the 
seers Sate Seen ek The Natura Brevium 
L4 contains 
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rrationes con=. 
tains pleadings in the aétions then in ice, It confifts 
Principally of declarations, as the title imports ; but there 
- were fometimes pleas, and the fubfequent pleadings. The 
Articuli ad Novas Narrationes is ufially fubjoined to this 

ee ieee. weeds ote 


tee firkt treats of and courts ; then goes thro” 
wi ne in ny 
ee ei cle 
Eo PhD Cr a ne 
ten jn thisreign, 
ppv pr! aR was jnhabited 
by a law fociety in the reign of Edward the Third. Upon 
the diffolution of the order of Knights Templars inthe 
laft reign, their poffeffions came to the crown. - ‘The Mew, 
Temple, as it was then called, to which they had removed) 
from their houfe.in Holborn, about the beginning of Ed- 
ward the Second’s reign, was granted by the late. king 
fucceflively tothe earl of Lancafter, the eat] of Pembroke, 
4 and Hugh Defpencer the fon, upon whofe feveral attainders 
» this property again devolve to the'crown, In a 
of a decree made by the great council at Vierina, 
1324, refpecting the pofipffions of the Templars, 
Edward the Third granted this building to the Kni; 
Hofpitallers of St. John of 3 and they foon 
wards, as the tradition is, \ it at the rent of rol. 
- ann, to divers profelfors of the law, who came from 
Tawa xin Balbo’ At the general diffolution of 


= a Taft, 552, » Doga.Or. Jar. 145+ 
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houfes, when the of hie Big ea, 
ell to the crown, King granted them a leafe, 
nd they. continued tenants to the crown till the 6th year 
f King James I, when that king granted ho/pitia et capi- 
alia meffuagia cognita per nomen dele Wesen et le Miv- 
pLe Tempue, five Novi Templi, to Sir Julius Cefar 

id others, to them and their heirs, for the ufe and recep- 
tion of the profeffors and ftudents of the law’. 

Tr is faid, that fome profeflors of the law refided in 
ray’s Inn during this reign, under a leafe from’the lord 
Grey of Wilton, who was feifed of the inheritance, and 
da manfion there. ‘The inheritance was, in 20Ed. IV. 
p d by the prior and monks of the monaftery of 
Shes ery pepe go 

the'rent of 61. 138. 44. per At the / 
ligious houfes, Henry VILL. granted the inheritance to 
he fociety at the above rent, = 

Tax) moft authentic memorial of any fettling of the 
law-focietics in this reign, is a demife in 18th of Ed. Il. 
Seine Seems enenericte dchanee of that houfe near 
et-ftreet called Cliffordts Inn. 


o part of the purveyance made for the king, till che qth 
pf Edward III. when he fixed his feat at Weftminfter. 
he place where the chancellor his court was at the 
ipper end of Weftminfter-hall, @ a great marble table — 
hich is faid to be covered by the courts fince ereéted 
), 40 which there was an by five or fix fheps®. 
‘Tun falaries of the j they had continued 


© Dugd. Or. Jor, 145, Ibidva72, * Ibidvegs, © Ibid. 37+ 








judges had in that court 4ol. The chicf and other barons 
in 36 Ed. III. had gol. In 39 Ed. III, the juflices of the 
bench had 4ol. a the chicf of the king’s bench 100 
marks *, 

A nouse had been founded by Henvy III. for the re- 
‘ception of convert Jews. ‘The prefidency of this houfe 
had been ufually granted to fome of the clerks in chancery, 
namely, thofe de primd forma, who were always eccle- 
fiaftics, and lived asa part of the chancery in the king’s 
palace till the 4th of Ed. III. In the r5th Ed, III. the 
headfhip of this houfe was annexed by charter to the 
keeperfhip of the rolls, which was ‘confirmed by a& of 
parliament in the s2ft'year of this king. ‘The keeperfhip 


; 





ofthe rolls was thereby niore confi iderable 5 | a 
endowed with this hou the gift and pat a 
king, the nomination Ks of the rolls Was by’ : 


affumed by the crown, in exclufion of the chancellor, 5 
‘This officer for keeping the rolls was antiently called 
Gardein de Rolls; Clericus et Cujfs Robulorun; then 
Gherivus Parva Bagey et Cup Rotulorum et Domits Con =| 
verforum. In no ftatute is he ealléd Mafeer, till the 11th of | 
Henry VII. cap. 18; and again, in 25th chap. of the fame 
ftatute, he is called Clerk. "This office was confidered ag 


a pteferment for ecclefiaftics ». — 
* Dogd. Or, Jar. 1})5¢ “6 WA, Chane, 21, | 4 
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P ° 
C HA PP. XVIE 
R 1 © 8 A Rw. 
Copyholds—Statutes of Liveries—Of the Clergy —Heretics : 


—Vicarages—Mortmain—Statutes of Labourers—Of 
Pernors of Profits and Ujes-—Fudicature of the Council— 
Of the Parliament—Origin of the Court of Equity in 
Ghancery—Court of the Conftable and Marfoal—Of the 5 
Adyriral—Court of Exchequer—Statutes of forcible En~ 
Of Treafons—ScandaliimMagnatum—Game Laws 7 
= Fuftices of the Peace—The King and Governments 


'N the reign of Edward the Third we took a fhort view CHAP. xvm) 

t of the law in general, comparing it in many inftances 
- with its antient ftate, as delivered by Bracton and the 
older writers. It feemed that a great object would be at- 
tained, if a conneétion and dependence could be fhewn 
between the learning of thefe two periods in our antient 
law. After this, perhaps, the reader will be content that 
the remainder of the fubjeé fhoulAbe drawn into a fmaller 
-compafs, and treated lefs in detail, 


RICH, Ii,’ 







i However, this with to fet boufds to our enquiry muft 
be governed by the nature of the 
»\ made in the alteration or impeyy 
~ fions of courts, is by many 
: to purfue thefe with minutenefs, if at all poffible, would, 
| when on queftions not wholly new, be unentertaining 
and tirefome: but it is very different with ftatutes; they 
make along ftride at once, and the advance thereby effected 
is too difcernible to be pafled over in filence. It appears 
5 there« | 









. 
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», XVIL therefore incumbent upon a juridical hiftorian, 






liberty he may take with one part of his materials, at lealt 
to ftate the fubltance of ftatutes with “fullnefs and ” 
fidelity. Conformably with this idea we fhall, in the re- 
mainder of this work, continue to give the ftatutes at 
length, as in the former reigns ; but in what relates to the 
decifions of courts, we fhall be more {paring ; fometimes 
confining ourfelves to fuch adjudged cafes as relate to the 
new points, which were now arifing in many branches 
of our jurifprudence. 


In the prefent reign, we fhall omit all notice of the de- 
cifions of courts; partly becaufe the reader, who has 
jut “Veft the preceding reign, will perhaps, for the 


reafon above-mentioned, not with it; partly no 
year-book of this reign IS exifting, and the rem! 
abftraéts of adjudged cafes, which are to be found Sh filog 


ferent compilations, are notof much importance, and would — 
hardly add a link to the chain of our hiftorical deduction, 
In the mean time, the parliamentary alterations of ther 
Yaw are of great moment, and wil] amply make up for the 
deficiency in the other head of enquiry. We fhall there= 
fore take a view only of the ftatute-law of this reign; and 
we fhall divide it into fuch as is of a mifcellaneous kind, | 
and fuch as relates to the rights of property, and the ad- 
mifiiftration of juftice. 
‘To begin with the former. A ftatute was made in 
the 21ft year of the Hing, to annex to the county of | | 
“Chefter certain see ds which had belonged to the 
earl of Arundel : at the fame time enacted, that ~~ 
the county of Chefter fh nceforward be called The 
ipality of Chefer, and fhould always go to the king's 4 
fon, with the rights and franchifes thereto belong= — 







ing*. 
* Stat, 21, Ric, TL. e.g. Vid. ant, vol 1. 48, 
In 
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In order to fecure the attendance of perfons in CHAP. 
parliament, it was to make a’ ftatute, in the Rick, 
| 5th of the king”, ordaining, that all perfons and com. 
monalties which from thenceforth fhould have fummons 
to come to parliament, fhould attend, as they were bound 
todo, and had formerly done ; and it was enacted, that if 
any fo fummoned, whether archbifhop, bifhop, abbot, 
prior, duke, earl, baron, banneret, knight of the fhire, 
citizen of city, burgefs of borough, or other fingular per 
fon or commonalty, abfented himfelf (unlefs he could rea~ , 
fonably and honeftly excufe himielf to the king), he fhould 
be amerced, and otherwife punifhed, as formerly: the 
fame of fheriffs who were negligent in making returns of 
parliamentary writs, or who left out of the returns any 
_ ¢ities or boroughs which were bound, and formerly were 
qwont to come to parliament. The eleétion and return of 
embers to ferve in parliament, were further confidered in 
the two fubfequent reigns. 2 


In the 12th year of the king, an a&t was made to remove 
fome doubts which were entertained about the levying of 
the expences of kuights of the thire upon Jands held by 
lords, To fettle this, it was enacted, that they fhould be 
Hevied as formerly, with this confideration, that if any 
lord, or any other man, fpiritual or temporal, had purcha- 
lands or tenements, or other ffions, which were 
ibutory to fuch gxpences befolp the time of the pur~ 
- they thould continue contribitory as before. 
Tue feudal bond between lord vaffal had been of 
ate years growing weak ; and ind now, that villains 
land tenants had begun out into violent de« 
for an exemption from the “fervitude in which they 
held by their tenures. In the firft year of this king’s 
ign a ftatute * was made, appointing commiffioners to 














© Stat, a,c gs © Stats a Ris. Il, c. 6. 
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enquire 





. XVIT. engifire into thefe differencest “It feems, that many 
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thefe claims were pretended te uunded on the evidence 
of Domefday-béok, which was nothing more than demand- 
ing, in other Tanguage, to be put in the condition of 
Jandholders in the time of Edward the Confeflor ; the ery 
that had been kept up in the early times of the Normait 
eOnftitution. Thefe matters, as far as the claim of right 
‘went, were referred to the examination of the parliament, 
‘while the juftices of the peace were commiffioned to fup- 
prefs the tumults and outrages committed by the elaim- 
ants. The impatience exprefled by thefé inferior land- 
holders might be encouraged by the antient title which 
they now feemed to poflefS in their lands. Inftead of the 
precarious holding at the abfolute will of the lord, as origi- 
hally, we find in the latter end of the laft reign, mention | 
of tenants by copie oficourt roll; which indicates, ‘that vil- ; 
lenage was, in fome places at leaft, become of a more 
ftable nature, and villain-tenants were enabled to iet up a 
fpecies of title againft their Jord. - However, this tenure 
by copy is not mentigned in the Old Book of ‘Lenures, 

does any difcuffion upon it appear in the reports of Ed= 
ward III. We mutt therefore wait till a later periody — 
when it was more generally acknowledged, for a better ac~ 
count of this new {pecies of tenure. 

THe condition of the times, and the turn of manne 
which now prevailed,fmade it defirable and neceflary for 
great lords to fupply this defeétion in their tenants by other 
expedients *. It accdfdingly had become the cuftom to 
retain perfons in their fvice, to be at call, when their lords, 
z,and in order to diftinguilly 
different partifans, as wAl as to give a fplendour to fuch. 
retinue, they ufed to drefS them in /iverics, and halt of a 
particular make or colour. This diftinction of drefs gave 
origin and ftrength to a fpirit of party, which became very 
general.’ Befides thofe who were retained by great men, 
fraterpities ufed to be formed of perfons concurring in the 

Vid. ant. vol, Il, 372 
fame, 











"port each other on PR i, aah debt their aria 
by fimilarity of doef. Thus, thesgodntry every where 
abotinded either the adberents of, great men, or fo~ 
cieties which ly to: become fiich ; and perfons of 
weight and influence could never wanta fet of determined 
followers to maintain and abet them in any public violence 
or dangerous {cheme of ambition, 


‘Tuese confederacies became a terror to the govern= 
ment, and were the occafion of the /latutes of liveries paf= 
fed in this and the following reigns, The firft of thefe is 
ftat. 1 Ric. II. 2.c. 7. which ordains, that no livery be 
given by any man for maintenance of quatrels and other 
confederacies, upon pain of imprifonment and grievous 
pain tothe king. This ftatute fpeaks of e/guires, as well 
"aS others, being the fort of people who ufed to be retained 

‘inthis way. By ftat. 16 Ric. II. c. 4. it was provided, 
“that ne yeoman, nor other of lower eftate than an ¢/guire, 
jould ufe or bear livery, called livery of company, of any 
|, unlefs he was menial and familiar, and continually 
“dwelling in the lord’s houfe. There is no earlier men- 
tion of an efquire than in thefe aéts ; it feems to have 
_ been not a very high rank in the orders of fociety, being 
‘only next above a yeoman". As the giving of liveries 
owas a matter in which the peace principally interefted, 
“we find in flat. 20 Ric. Il. c. 1. fr enforcing the ftatute 
Northampton, and declaring /a*fegaies and armour to 
be unlawful, a claufe ordaining thef no lord, knight, nor 
er, fhould go, or ride armed, "fy night or by day, nor 
bear pallet nor fkull of iron, nayMPF other armour, except 
the king’s officers and minifters and moreover, that the 
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| # The Frankicin, ‘as defcribed in 2s a wealthy farmer, or a 
Scotemporagewonc, Lasuzat Chau- farmer Vid. “Caaterb. 

cor’s Canserhury Tales, feemsto have “Franklein’s Tale. 
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“above 






Ofthe clergy. 


HISTORY OF THE 


‘The cognizance of thefe ftatutes was firft fubmitted to 
the jurifdiétion of the juftices of affife, and afterwards, to 
that of the juftices of the peace, 

NorwitHsranpino the precarious "authority which 
Richard held among his contending nobles; he maintain- 
ed with firmnefs the oppofition begun by Edward III. to 
clerical ufurpations*. New ftatutes of provifors were 
enaéted ; and while the independence of the national church 
was vindicated, fome fteps were taken towards preventing 
the bad effects of appropriations ; fome regulations were 
alfo made for the fecurity of tithes, and the perfonal pris 
vilege of clerks. We hall mention thefe provifions in the 
order in which they were made. 

Tue firft a& relating to the clergy was ftat. 1 Ric. II, 
c. 3. which gives prelates and clerks an aétion of trefpafs 
againft purveyors to recover damages for a breach of any 
of the ftatutes made in the laft reign againft thofe oppref- 
fors of the people*. This was, becaufe they could not by 
any of thofe acts proceed criminally againit purveyors. 
Complaint was made, that indictments ufed to be prefers 
red againft prelates and Clerks fuing for their right in 
the {piritual court, and even againft fpiritual judges for 


| 


XVII, sbove tatutes of liveries and hat#fhould be obférved. + 


entertaining the fuit; and under colour of fuch indiétments 


they ufed to be imprifoned, and otherwife vexed, till they 







; was acquitted, fhould be profes 
cuted as directed by ftat. 
juttices before whom acquittal was, fhould have 
powerto enquire of fuch procurers, and punifh them a$ 
they deferved. Again, it was provided by the following 
chapter of the fame act, that whure an.oou- for _ goods 

* Vid. ant, vol. I. 375. # Vid. ant. vol. II. 10. 

Vide ant, vol. IT, 369, 


taken 


void ; that the procurers of fuch 


Veftm. 2.c. 12. and that the © 
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|) taken\ghdycaricdvaway for tithes againt a CH 
pation, and he pleaded that it was a matter of tithes belong ‘ 
ing to his church, the general averment fhould not be 
Sareea MAE Seerinicue eames Seer 





chattel. a = 
(Copertanfllgde:in the lalbecigti of priete-be- | 
ing:arrefted in church, and a general provifion had been - 


framed to prevent it®; but nowit was more {pecially ordain~ 
ed, that any of the king’s minifters fo doing fhould be im- 
prifoned, and pay a fine to the king, and compenfation to 
the party ; only this was not to extend to clerks. who held 
themfelves within churches or fanétuaries by-fraud or cole 
Jufion. te: edons gp to this privilege are_ thus 
deferibed by the preamble of the ftatute: Clerks in cathe- 
dral or other churches, or churchyards, and thofe bearing | 
the body of our Lord to fick perfons. | 
“Notwirasraxpiwe thestatutes made in the laft reign * 
+ to reftrain the gifts of church-benefices to aliens, that 
|. praétice fill continued ; and, many livings being held by 
f + pees all the ill confequences following. from non- 
hea we were miferably felt. A new aét was now made 
| toprevent, if poflible, this irregular and deftruétive prac 
tice. It was enaéted by ftat. 3 Ric. Il. c. 3. an the moft 
explicit terms, that no. one, without the ‘licence of the 
‘ \ king, should receive: procuracy, letter of attorney, fermy 
f.\ sh.cther adminiftration of any bee ice beer a 
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siete ee cone alien incum~ 
bents. If any was guilty of a breach of this a&t, he was. 
to incur the penalties of the ftatute of provifors, 27 Ed. TI. 
by the procefs ordained in that act; in addition to which, 
procefs it was now ordained, that fhould the offenders be 
‘out of the realm, and notbeneficed, nor have any pofleffions 
within the realm where they might de warned, then 
a writ fhould be made in the chancery grounded upon this. 
ordinance, directed to the fheriff of the county where they 
were born, returnable in one bench or the other; which 
‘writ was to iffue at the king's fuit. ‘This writ was to 
command, that proclamation be made for them to appear 
at acertain day in the bench where the writ was returnable, 
atthe diftance of half a year, to anfwer the matters con- 
tained in the writ; and, upon the return thereof, the 
juttices were to proceed in the above form. It was alfo 
ordained, that no bifhop thould meddle with the benefice 
of fuch alien, by fequeftration, or in any other man- 
ner. 

Ip is faid, sthat the lords {piritual did not affent to this 
ftatute; which, it may be obferved, is all through termed 
an ordinance. Indeed, the higher clergy were not much 
interefted to fupprefs this practice ; as they {till enjoyed 
their bifhopricks, and might have views at the court of 
‘ Rome, which they woulf be very ready to promote by a 
connivance at practices fo advantageous to the pope and 
his adherents. But thqugh.thefe pious prelates did not — 
contribute their fanStio} to a national provifion for the. 
_maintenance of alms anQpiety, they were not afhamed to 
palm upon the country an oMbinance of their own fabri ; 

lative act, thoubh the confent of the commons 
taken. Bur this was a cafe in which their in-— 
fi and dignity were conce: ned, and where they did 


a 








4 Vid. Cott, Abri, ad locum, = ‘ 


followers of Wickliffe, who by their lives and doétrines, as 
well as by their numbers, had become a terror and re~ 
proach to the higher orders of the church. Thefe peo- 
ple are defcribed as perfons who went from town to town, Heretics, 
under pretence of great holinefs, and without, the licence 
of the ordinary, or other authority, preaching daily in 
churches, churchyards, markets, fairs, and other open 
places, uttering in their fermons herefies and notorious 
errors. To give better colour to violent meafures, it is 
added, that they preached divers matters of flander, to en- 
gender difcord and diffenfion between divers eftates of the 
realm. 
‘Turse preachers had been, frequently brought before 
the bifhops, but without their admonitions producing any 
effect. ‘To make quick work, it was now ordained, that 
the king’s commiffions fhould be directed to the sheriffs 
and other officers, or other learned perfons, in purfuance = 
of certificates from the bifhops, to be made in the chancery, 
from time to time, to arreft all fuch preachers, with their 
maintainers and abettors, and hold them in prifon till they 
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hot think it wife to be over-fcrupulous. The att alluded. 
tois ftat. 5 Ric. II. ft. 2. c. 5. which was levelled at the: " 


wn A lls i nth tha Bt 


would justify themfelves according to the law and reafon big) 
of holy church, Thus was the fecular power to be let a 

Joofe upon the followers of Wickliffe, whenever it feemed | 
good or expedient to the bithoj\s. This provifion was . 


highly refented by the commons ;}who in the next year 
declared, they meant not to bind themfelves and their heirs 
to the prelates, any more than gleir anceftors had done 5 
and that they therefore never coMented to the law: it was : 
accordingly revoked by the king *, 

“In the feventh year of the, the fubjec of ) 
incumbents es fot gah the ftatute made 


* Cott. Abri. p. 285. § 52. : 
M2 » third 





aoc, flat. 5. c. 22, made againft thofé who: 
iffons of abies or priories. ‘Theking like~ 
commanded all perfons to abftain from praying of 
him licences for fuch purchafes. To facilitate the execu- 
tion of this and the former ftatutes, it was the fame 
ordained ', that perfons againft whom writs’ of premunire 
facias were fued®, and who were then out of the realm, 
or fhould g goout of the realm by the king’s licence, if they 
were of good fame, might appear by attorney. 

‘Tuese practices of the churchmen were purfued ftill 
fttther by the legifiature. | In ftat. 12 Ric, H. e. 15. it 
was ordained, that no liege-man fhould go. or fend out of 
the fealm, by licence or without (unlefs he had the {peciab 
leave of the king himielf ), to provide or purchafe. for 
hima benefice ; and that any fuch perfon fhould be con~ 
fidered as out of the king’s protection, and the prefenta- 
tion be void: Again, by flat. 13 Ric. I]. ftat. 2... 2. 
the fiat. 25 Ed. Til. ft. 6. was confirmed"; and it was 
moreover enaéted, that if any one accepted a benefice con= 
trary'to that aét, and was beyond fea, he fhould remain 
exiled-and banifhed out of the realm for ever; and his 
lands and tenements, and chattels, forfeited to\ the. 
King: if within the reqm, he was to leave it within fix, 
Weeks next after his acceptance, and remain banifhed for. 
ever and any one ving fuck banithed perfon. was to, 


| 8a seerrpapepre It was moreover pro- 
if'any one fent or fued to, the courtof Rome, where- 
thing was done ary to this at; fuch offender, 
Ahould forfeit onc'yzar’s value of his temporale 

"ee + vitae go 
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one for the caufe of making motion, affent, ot execution of 
pohage:” | Sguanile athe shen 
and put in pri he was to forfeit his lands and tenements, 
goods and chattels, for ever, and moreover incur the pain 
of life.and member. If any prelate made execution of 
fuch fummons, his temporalties were to be taken into the 
king's hands, till due redrefs. and correction was made 
therein; and a perfon of Jefs cftate was to be imprifoned, 
and make fine and ranfom according to the difcretion of the 
cil °.. 

“Tue two Taft a@s ‘truck déep into the papal authority, 
aid ‘were viewed not without jealouly by the bithops, who 
Were thus gradually withdrawn from the proteétion of the 

fee, and left to the common courfe of the laws. To 
their apprehenfions on this fubject in a way that would 
arty an appearance the leaft offenfive, they preferved a 
filence refpecting themfelves, but ventured to difcover great 
for the intereft of the pope, Towards the clofe 

this parliament, we find that the archbifhops of - 
and York for themfelves, andl the whole clergy of 
Provinces, made their folemn proteitation in open 





parliament, that they-in no wife 5 nor would affent > 


fOany ftatute of law made in reftrsint of the pope’s autho- 
fi in ort utterly withftand the fame ; which pro- 


“sefation was a their elite enecfled 
"However," on another gt the clergy ated in 
, ae Abs of ons, though with 
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flat, 16 Ric. II. c. 5. which 
bulls from Rome to a premunire. The ftatute is introduced 
by along preamble, which ftates, That all the lords, both 
fpiritual and temporal, had been fingly afked in parliament, 
whether they would fupport the king in maifitaining his 
authority againft the pope’s bulls, which were purchafed to 
prevent the execution of judgments in the fecular 
courts about advewfons. 

Tue temporal lords declared fuch igtetiacente to bea 
violation of the old eftablifhed law of the land; and the 
lords fpiritual having made proteftation that it was not their 
mind to deny nor affirm that the bithop of Rome may not 
excommunicate bifhops, or make tranflations of prelates, 
afer the law of holy church (the doing this without the 
king’s confent being one Of the grievances now complained 
of, and upon which they had becn queftioned in the fame 
manner as upon the other); they faid, that cenfures’of ex- 
communication againft any one for executing the procels 
of the king’s courts were again/! the ding and bis crowm. 
Tt was therefore enacted, that if any purchafe or purfue, 
or caufe to be purchafed or purfued, in the court of Rome 
or clfewhere, any fuch tranflations, procefles, fentences of 
excommunication, bulls, inftruments, or any other thing 
againft the king’s crown and dignity ; or receive, or make 
notification, or any other execution within the realm, or 
“without; they, their notaries, procurators, maintainers; 
abettors, and counfellors, fhould be put out of the king’s 
protection ; and their funds. and tenements, goods and 
chattels, be forfeit to the king. Such offenters were to be 
attached, if they could be found, afd brought before the 
Kingand his council ; or pigcefs of premunire was to be 
awarded, as in other cafés of provifors, and of thofe who 
fued in any court in @Brogation of the¥ae%sto yo! autho~ 
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* <) Wisex: the incroachments of. foreign ecclefiattical 
power were reprefled, it ed to provide for the internal 
| welfare of our own church, could not be better ef- 
feéted. than by fecuring aycompetent maintenance to the 
parochial clergy. The manner in which the clerical office 
was difcharged, and the {tate of dependence and poverty | 
in which the labouring part of the priefthood were kept, ' | 
through the practice of appropriations, particularly thofe of 
the monatteries, called aloud for the interpofition of the ’ | 
legiflature. Penfions, which had been put under the fole 7 
cognifance of the bifhops by ftat, Articuli Cleri*, had there~ | 
| 
q 





by fuffered fome reftraint; and having been latély con- 
.demned as uncanonical by a decree of Pope Clement the 
“Third, the patrons of church-benefices were fet upon © 
practifing more frequently the ftratagem of appropriations. | 
InsreAp therefore of exacting arbitrary rents and pen- ay 

fions from the poor clergy whom they had prefented to be- 

nefices, they got into the habit of taking the whole profits 

of fuch livings into their own hands, by a licence te appro- 

priate; and after that, they provided for the cure of the | 

parith (being only a fecondary concern) in fome other way. 

‘The monks who,enjoyed fuch appropriations, fometimes | 
refided on the cure, and officiated by turns : this they per- 4 
formed by fome fettled rotation among themfelves ; and as | 
it was a burthen; the fervice was not unfrequently impofed | 
-asapenance. A duty difcharged in this way was, on many : 
pretences, fhifted from one to another: thefe changes pros 

duced intermiffions and neglect in the paftoral care, and 
occafioned yreat fcandal, As agemedy for this, the monks 4 

would depute fome perfon to do the duty regularly, upon a } 
Acanty falary ; and this was the conftant practice with lay- ‘ 
patrons, as the only method Yy which they could ferve the | 
cure, The mifcruble ‘ence of thefe curates could not i 
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fail of bringing thi prom ada 4 degree of 
contempt. The bifhops in order to” 
correct thefe abufes; by aan reftrained the monks. 
from taking upon themielvée eh icure'of foals; and obliged 
them to retain fit and able deputies, with competent filla~ 
ries annexed to theif appointment.  Thefe were called cu 
rates, vicars, or capellans, according: to the notions Bees 
vailing in different places. 

‘Tue injunctions of the bifhops were atlength feconded 
by the legiflature. An act was made in this reign, with a 
defign of putting this inftitution of vicars and curates upon 
a more permanent eftablifhment, and alfo to provide for a 

due application of fuch portion of the profits of benefices, 
as was defigned for alms and hofpitality ; for it was enacted 
by ftat. 15 Ric. II. c. 6. that in every licence to be made 
in the chancery for the appropriation of a parith-church, it 
fhould be exprefly contained therein, that the diocefan of 
the place, upon the appropriation of fuch church, fiould 
ordain, according to the value of the church, a convenient 
fam of money, to be diftributed yearly, of the fruits and 
profits thereof, to the poor parifhioners, in aid of their 
living and faftenance ; and alf, that thvicar be-well and 
fificicntly mdowed.~ The parliament went no further at 
prefent than to make this gencral injunétion, which was 
more'particularly explained and enforced ifi the next ran 

“Barone we difmils the fubjett of the ge < Sia 
Fical poffeffioris, it will be proper to take notice of 
ftatute of miortmain enaéted in this reign.” ‘The i 


écclefiaities was ffill employed in devifing 


‘the reftraints of the mortmain-a&*, seca 
ontrivances’ was to c land, 2 


;. add ‘and under that pr they 
ble property in mortmain, ere: done > wide 
the licence of the*king or chief lords, erely by by autheeity 

© Vid.ant. vol. II, 154. 
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‘of dulls from Rome... As this»was a fort of device which 
feemed to be within the terms-erte vel ingenic of the fa- 
tute of mortmain, the parliament, by flat, 15 Ric. II. c. 5, 
declared. itfo to be, as likewife the purchafe of lands t0 the 
fe of seligious perfons, This aét alfodeclared, that the 
{tatute of mortmain fhould be extended to lands, tenements, 
fees, advowfons, and. other pofleffions, purchafed to the 
ufe.of guilds and fraternities. Moreover, becaufe mayors, 
bailiffs, and thecommonalty of cities, boroughs, and other 
towns, which have a perpetual commonalty, and others that 
have offices perpetual, were as perpetual as religious infti- 
tutions ; it was declared, that any purchafes by them, or 

to their wz, fhould be within the ftatute of mortmain, 
‘Thus was the jealoufy originally excited by the wealth of 
the clergy felt in refpect to lay corporations, which were, 
therefore, now fubjected to the fame reftraints in making 
purchafes of lands and tenements. 

Aworuer device practifed by ecclefiaftics, was to get 
their villains to marry free women who had inheritances, 
fo that the lands might come to their hands by the right 
which the lord had over the property. of his villain. The 
commons, in the 17th. year, petitioned againft this contri 
vance ; the anfwer given was, that fufficient remedy was 
provided by the ftatute*; meaning, probably, the words 
arte vel ingenio in the ftatute of mortmain ; which, how 
ever, had been already found ineffectual in other inftances 
that appeared intitled to the fame conftruétion. 

Tur ftatutes of labourers, made in the laft reign, were 


confirmed, and further regulations were made on thisfab- bourers, 


_ jet ‘The lower orders of people were, in confideration 
” of law, divided into fervants,, labourers, artificers, and 
Ps Beggars 5 3 and different were provided for them, 


, 8 they came under Other of thefe defcriptions. 


One great puimt in she policy of managing fervants and 
—_- 


‘ 1 Catt: Adri. p. 355. § 32 
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erie Aeon. labourers, wasito prevent their wandering from place to 
SHOT Place, Tt was enaéted, by tat. 12 Ric, II. c. 3. that no 


fervant (either man or woman) Should depart at the end of 
his fervice out of the hundred, rape, or wapentake where 
che dwelt, to ferve or dwell elfewhere, unlefs he brought a 
etter patent, containing the caufe of his going, and the 
‘time of his return, if he was to return, under the king’s 
feal ; for which purpofe a {eal was to be in the keeping of 
fome good man of the hundred, city, ‘or borough, at the 
difcretion of the juftices ; and a fervant or labourer found 
wandering without fuch letter was to be put in the ftocks, 
and there kept till he had found furety to return to his fer- 
vice, or to ferve or labour in the town from whence he 
‘came. Perfons receiving fuch wanderer not having a let- 
ter, were to be fined by the juftices, if they harboured him 
more than one night. 

ArtiFicers, and perfons of myfteries that werernot 
very needful, were to be compelled to work at harveft-time, 
‘The wages of labourers‘ in agriculture were fixed by fta- 
tute; and! thofe giving or taking more were fubje@ed to 
the penalty of paying the value of what they gave or took 
beyond the ftated wages : for the third offence, the \taker, 
if hehad not wherewith to pay, was to be imprifoned for 
forty days. In order that there might always be hands to do 
country work, it was-ordained', thatall men and women 
who had been ufed to labour at the plough and cart, or other 
fervice or labour in hufbandry, till they were twelve years 
of age, fhould abide at the fame without being put to any 
myftery or handicraft ; and all covenants of apprenticefhip 
to the contrary were declared void, \ 

‘To prevent diforders, it was ordained *, that no fervant, 
Jabourer, nor artificer, tho, id carry a fword, buckler, or 
dagger, under pain of Po except in time | 
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‘of war, or when travelling with their mafters ; but they 
might have bows and arrows, and ufé them 'on Sundays and 
boly-days. “They were required to leave all playing at ten- 
nis or football, and other games called quoits, dice, cafting 
of theftone kails, and other {uch importune games. All of- 
fenders againft this fatute might be arrefted by sheriffs, 
mayors, bailiffs, and conftables, and their arms taken 
away. This is the firft ftatute that prohibited any fort of 
games and dverfions, 

‘Tavs far of fervants, labourers, and artificers, being the 
sinduftrious part of the lower clafs of people. Next, as to 
beggars. twas enacted’, that perfons whowent begging, 
and were able to ferve or labour, dhould be treated as thole 
that departed out of the hundred without letters teftimonial; 
and beggars impotent to ferve, were to abide in ‘the cities 
and towns where they were dwelling» at the timeiof the 
proclamation of this ftatute. If fuch towns were not able 
to provide for them, they were then to withdraw them- 
felves to other towns within the hundred, or to towns 
-where they were born, and there continue during their 
lives, 

Tuus we find no other provifion for the poor, than 

begging within a certain diftri&t. This idea of provilion 
* bé encotraged by the plan on which church benefices 
Feligious houfes were bound to difpofe of part of their 

. A certain portion of every living was for the 
‘maintenance of alms and hofpitality, the proper difpofil of 
which, we have feen, was fecured by a ftatute in this 
Feign® 5 and the gates of religious houfes were daily attended 
by troops of beggars, who received a regular donation of 
food, and fometimes of money. infticutians, no doubt, 
contributed to increafe the ramber of idle beggars, and 
fhade it neceffary for the legiflature to obferve a diftinétion 


—_— 70h 7. ® Vid, ant. 168. 
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eter sete Woo pnb abet Kebvestsbaar, acd ite 
who wereiiupotent. * tA 
~"Tre conclufion 0” this: aét ion of two very 
remarkable forts of beggars, which are worthy of obferva- 
tion; as they mark, in a particular way, the manners of 
the times. It enaéts,. that all thofe who go in pilgrimages 
as beggars, and.are able to travel, fhiall be treated in the 
farie manner as fervants and labourers, if they bave no 
teftimonial of their pilgrimage under the great feal 5 and 
that /cbolars of the uniyerfity who went begging in that 
manner, fhould have letters teltimonial, of their chancellor, 
under the penalty of being treated in the fame manner. 
‘The-going on pilgrimages is mentioned, more than once, 
in the ftatutes of this time, as a diffolute cuftom in all forts 
of perfons, and ‘was (particularly fo when made a pretence 
for beggars wandering about the country. . 
AworueER fet of wandering beggars were perfons re. 
turning or pretendipg to be returning to their own houfes 
from abroad. It was required, that all fuch perfons fhould 
have letters teftimonial of their captains, or of the mayors or 
bailiffs where they arrived ; and the mayors and bailiffs were 
to.inquire of them where and with whom.they had lived, 
and where they had dwelt in England and then mzke them, 
letters patent under the feal of their office, teftifying the 
day-of their, arrival, and where they had been, 
totheir own account, The mayors and bailiffs were t 
caule them to fwear, that they would hold their right 
towards their country, except they had letters patent 





» the great feal to do otherwife, If any fuch perfon’ was \ 


— 


ererre 


found travelling without his teftimonial, he was to be treat. 
ed in the manner in which fervants and labourers were. — 
‘Thus were vagabonds to béypaféd to their own home. In 
the above regulations we fee the firft outline of our prefent, 
cy 
2 Ch, 8 
—~ 


.  fyftem, 


(ENGLISH UAW. © 
fyftem of poor Jaws: the courfe here traced out was 
amended and correéted by fbfequent ftatutes as occafion 
required, oF later expericnce, pointed out defects, ‘till the 
whole was reconfidered in the reign of Queen Elizabeth, 
and after fome alteration and seophonman wes thrownin~ 
to one principal ftatute *. 

* ‘Tuere was an alteration made jaseebeae pbaeeatle, 
by tat. 13 Ric. II. c, 8. Upon confideration it was thought 
advifeable not to let the rate of wages continue as fixed by 
that ftatute, which, by the alteration in the prices of pro~ 
vifions, might beconie very hard and inadequate ; and there- 

. fore by this new a&, the juftices in their feflions between 
after and 81. Michael were to make proclamation, accord~ 
ing to the dearth of victuals, how much every mafon, car- 
penter, tiler, and other craftiman, workmen, and other 
labourers, fhould take by the day, as well in harveft as in 
other parts of the year. 

Havine difpofed-of the fatutes of a mifcellaneous na- 
ture, we come now to thofe on private rights, and the ad- 
miniftration of juftice, The ftatute made in the laft year 
of Edward TI. “againft fraudulent gifts of lands and goods 
to avoid the executions of creditors, was followed up by’ 
two others of a fimilar nature, enaéted in the firt two 
years’ of this king. The ffat. 1 Ric. HI. ft. 2. c. 9. went 
farther, and aimed at thefe collufive tranfactions, when 
| pradtifed for other purpofes than defrauding creditors. It 
eceapines, that.many people having right and title'to 

‘tenements, and rents, and’alfo to perfonal aétions, 
i ‘were delayed of their rights and their a€tions, becaufe the oc- 
cupiéts and defendants commonly made gifts and feoffments 
|S een ion, and of their goods 
| ‘chattels, ‘to lords and great men of the realni, 
, | gsinft whom thechimants dared not make {uit, _Agzin, 


* Thatis, 5 Eliz, poeecar ts about vagabonds. 
‘Mlided the tatare of the fame reign ~ * Vid. ant, vel, II, gor. 
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‘eee centesbses and immediately the dif 
feifors made alienations and feoffmenté, fometimes to iords 
and great men of the realm, to have maintenance ; and 
fometimes to perfons whofe names were wholly unknown 
to the diffeifees, in order to delay them from their recovery. 
To remove thefe mifchiefs, it was ordained, in the firlt 
cafe, that fuch feoffments and gifts of jands, and goods fhould 
be void; and, in the fecond cafe, that the difleifees thould 
have their recovery againft the firft difleifors, as well of the 
lands and tenements as of their double damages, without 
haying regard to fuch aliéhations, fo that the diffeifees com- 
menced their fuits within a year next after the diffeifin. 
This was to hold in every plea of land where feoffments 
were made by fraud and collufion, fo as recovery might be 
had againft the firft feoffor; tho’ this was to be underftood 
where fuch feoffors took the profits. 

‘Wuew perfons making fuch feigned gifts withdrew into 
privileged places, and there continued taking the profits of 
their lands and goods, it was enacted, by ftat. 2 Rie. TL. 
ft. 2. c. 3. in all cafes of debt, that after the capias was, 
awarded, and the fheriff returned that he had not taken 
the defendant, becaufe he had fled toa privileged place, an- 
other writ fhould iffue, commanding proclamation. to. be. 
openly made at the gate of the place, by five weeks conti- 
nually, once a week, admonifbing the party to appear at a 
certain day before the juftices, to anfwer to the plaintiffs 
and if the party came notin perfon, or by attorney, judg= 
ment was to be had againft him for the fum in demand, and,» 
after the collufion and fraud proved, execution levied of 
fuch lands and goods as he had out of the privileged place. 

‘Tuese gifts of lands, which are termed: collufive and. 
fraudulent, were a modificution of real property that was” 
mow growing very common, and was better known after- 
wards under the title of gifts to a ufe. Phe legal poffef= 
fion of land by onc man while another enjoyed the profits, 

‘ peri 
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feems to have beennot unknownbefore this + thous 
F pO PE 0g R OF (can ty 
gun to undergo. fome difcuffion, gyal 
they made this between the land and the profit, 
was that of railing a ¢ru/; namely, when aman would 
confide in the confcience of another with more fecurity 
than in his own poffeffion. This was likely enough 
to happen at all times and in all places, and muft 
be recognifed. more or lefs by all fyftems of law. 
‘There is mention of fuch ufes very early in our juridi- 
cal hiftory. When an anceftor infeoffed his  eldeft fon, 
in order to avoid the claim of giardianfhip, he, no 
doubt, retained to himfelf a right to the profits during his 
life ; but when the effect of fuch feoffments was taken 
away by the ftatute of Marlbridge, fuch ules were no 
longer reforted to, or thought of. It became an opinion 


sin later, times than thofe.of which we are writing *, that, 


after the ftature of Quia emptores, if a feoffment was made 
without confideration, the ule refulted to the feoffor ; 
and.therefore, that the origin of ufes is to be afcribed to 


* that period. 


Burt, without {training the Bach after conjectures, 
there are fome authentic notices of an exrly period clearly 
evineing, that land might be in the feifin of one perfon, 
while a right to the emoluments was in another. To fay 
nothing of the ftatute of Kilkenny * made in the reign of 
Edward H. in which a& there is mention of fuch fecret 
feoffinents in Ireland, we find, in the 8th year of Ed, III, 
‘a_cafe in our books, where, a fine being levied by con- 
fent, the entry of the conufee was faid.to been auter droit". 

the clofe of that reign, we find another where 
the feoffees were fued by a pétition to the king*. In the 
2d year of Richard II. there is a cafe in parliament, which 
fs 
5 Bro, Feol. al Ufe, 9. 
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na iepenroe. ane 


ully thews. circumftanees of thefe 
= ig appears, that Edward III. Bad the 
of Lancafter and others in fee by deed, caufed livery 
of feifin to be-made without any whatioevers 
Long after, the king, by verbal declaration, prayed the 
feoffees, that they would, out of the provide for the 
friars of Langley, and certain other religious perfons, Tt 
was now demanded, in full parliament, of all the judges 
and king’s ferjeants, whether fuch fubfequent charge’ to 
the feoffees fhould be adjudged by law a’condition, and fo 
make the feoffment conditional; and they were of opinion, 
that as nothing was faid before, nor at the fime of the - 
gift, nor yetupon the livery, the king’s requeft afterwards 
could not make a condition*, Other examples there are of 
fuch gifts, and a declaration to apply the produce of thenr 
to other purpofes than the intereft of feoffees, and they are 
invariably confidered as conditions, and in that light and no” 
other were pronounced to be good or bad 4, . 
Amonc thefe inftances, to contelt for the origin of 
ufes is difputing for words. Whether they were called 
conditional. enfeoffments, entries en auter droit, or the Tikes q 
the thing was certainly underftood before the time ‘of 
Richard Il. Bur the ftat. 50 Edw. III. which fays, that 
lands fo collufively given fhould be liable to the ‘execution 
of creditors, if they took the profits, by that phrafe feems: 
to come nearer to the proper idea of a wt, as fince ums 
derftood, than any thing before in the annals of the laws 
‘ ‘The earlieft mention of this.kind.of property; under the, 
name of a ufe, is in the reign of Richard I. when there is 
the firft evidence that the words ad opus etufim got | 
deeds and affurances of land *. We jallofind:iny the 





le tute of provifors, 7 Ric. Ui. cap. 12. ‘the term u/s 

= the ftatute of mortmain, 15 Ric. Il. c.-5. the pofledion of — 
f 

A a * Cott. Abri. p. 165. § 26, Seay ey a 
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land to the we of another, is fpoken of in the fame lan- © 
guage that was ever after held on this fubject. 

Aw ule, as ‘now underftood, was when a man infeoffed 
another to the ufe of himéelf, or of a third perfon : in this 
cafe, while the feoffee was feifed’ of ‘the land, the 
or third perfon, was feifed of the ule. The motives for 
throwing property into this fhape were many and powerful, 
A perfon confcious that his land was liable to-forfeiture for 
any crime, or to the burthen of fome legal charge, might 
rid himéelf of both by difpofing of his land to another who 
was in a better condition than himflf. In the mean time, 


“by referving to himfelf only the ufe of it, he had_ property 
. that was'not liable to the like hazard and ifcumbrance: 


‘This inverition is by fome attributed to the ecclefiaftits, who 
pradtifed it to evade theftatuteof mortmain. It might be 
argued, that the prohibitionto take /and was no prohibition 
to take the u/e of it: wheli, therefore, an alienation in 
mortmain was defigned, it was advifed to infeof fome per- 
fon to the ufe of the religious perfons intended to be bene- 
fited, who thereby became feifed of the ufe.. Whether the 
charchmen were the firft who fuggelted the idea of dividing 
the profits fromthe land, it is certain that the term wf? (as 
far as we can judge from the ftatute book) was firfl applied 
to their tranfaétions, as appears by the ftatutes before= 
mentioned concerning provifors and mortmain’., If this’ 
was the origin of ufes, many reafons concurred for adopt- 
ee es ae 

of 


m4 





HISTORY OF THE 


. petfon {eifed” of land might give it in one way, there was 
no reafon why he might not give it indnother: Conform= 
ably'with (uch general principles of equity, thele gifts, 
though not éapable of being enforced by any‘common-law 
procefs, feemed, equally with many other queftions, to 
deferve the cognifance of the fupreme’tribunal of the:king~ 
dom ; and they were accordingly, entertained) by parlia- 
ment on petition exhibited to the king. » While ules were 
€reated merely as a mode of ordering property more fuit~ 
able to the views of the owner than a.conveyance at com- 
mon law, they were intitled to the equitable confideration 
they received from the parliament... But we have juft 
fhewn, that they were reforted to for other purpofes: a 
debtor, in the agony of fome preffing \occafion, would 
transfer his propetty in this manner, in order to avoid 
the procefs of the law. In-fuch inftances, @ we became a 
fraudulent and collufive tranfaétion; and the legiflature 
provided a rempdy againft’ the effeét of it by the ftatute 
50 Ed. Il]. and the two ftatutes of this reign before men- 


fioned*. When a xfe-was reforted to as a medium by which 1 


land could be conveyed to a religious houfe, it was tranf. 
aGed with more deliberation as well as more, fecrecy-than 
in the formet café; and the injury, if any, was more re- 
mote than that of withdrawing property from the imme- 
diate execution of creditors a= 

* Dr was hot therefore till the x5eh sce esi ek 


Jegiflature fuch and 
Heavens 


by or other manner t0 the 


pode cal ‘or ottict (pititual perfons, of lands 
other mannerof pof-” 


‘and tenements, fees, advow‘ons, or any’ 
feffion to amortife them, and whereof the 


fpiritual perfons' took the profits, Mould caufe them to: be 


= ® Vid, ant, vol, Hl. got; an@'ast, “= * Ch. g, 
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amortifed within a certain time by the licence of the king 
and lords, or elfe alien them to fome other ufe; and all 
future purchafes-in that way were to be confidered as 
within the ftatute of mortmain. Such was the progrefs 
ef this new {pecies of property, .and 'this'was all the notice 
that had hitherto been taken of it by the legiflatures 

‘Tur title to dower wns confiderably affected bya ftatute 
made in this reign concerning ravifoment, (which meant 
no more than what has fince been called ftealing)" of wo- 
men.” The ftat. 6 Ric. If. #t. 1. ¢. 6. fays, that the ra= 
vithment of ladies andthe datighters of noblemen, and 
other women, in every part of the tealm, was now more 
violent and more frequent, than had formerly been. To 
take away part of the temptation to thefe outrages, it was 
enaéted, that whenever fuch ‘lidies, ditughters, and other 
wottten, were ravifhed, and, ‘after {uch rape, confented to 
the ravither, ‘both the ravifher and ravithed fhould be ip/o 
‘fetta difabled’ from claiming any inheritance, dower, or 
joint-feoffinenit after the death of the hufband, or anceftor 5 
and that the 'next'of blood to the ravither or ravifhed fhould 
have title immedistely after the rape to enter upon the 
ravithet or ravithed, aandhold the land... The hafbands of 
fathers of fuch women might fue the ravithers, and have 
| judgment of life °nd member, notwithftanding’ the wo- 
| men afterwards confented to fuch ravithers, and the defen-_ 
| dant was notto'be permitted to wage battel, but the truth 


See scpiions 





even of the council was exercifed in all its amplitude, 
notwithftanding pts made’ in the laft reign to 


_ draw all caufes and queftions’ from’ both, and particularly 

"from the latter, to > ifion of the common law*. The 
yc te oa <e : 
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bP. XVI. ftatutes then made’ refpeSting the council, feem sot to 
Fave been obferved with much ftriGtnefs 5 for-through the 


reign fimilar complaints repeatedly pre~ 

ferred to parliament. In the -firfky-year of Richard I. it 
was prayed, that no. {uits between yparties fhould be ended 
before any lords or others of the council, but before the 
juttices only’, In. the followingyyear it was prayed, that 
no man fhould anfwer before the council, by writ or other~ 
wife, concerning his freehold, but only at the common 
law,:, to which. it was an§wered, that no. man fhould be 
forced to,anfiwer finally there, on fuch, matters; though, al} 
perfons fhould be obliged to anfwer before the council con- 
cerning opprefions%.. “Thus, a limit feemed to be fixed 
to the juriidiétion of the council, by allowing it to enter 
tain all forts of {uits commenced originally thete by com- 
plaint or otherwife ; but inftead of determining finally, 
to refer them, as it fhoyld feem proper, according to the 
fubjeét of debate, to the differentcourtsof commonlaw. This. 
haad been the pragtice inthe laft reign’, and we find ine 
ances otic contmaly ral oo quations dic 
ou arife ag th Pa Befides, the *bufinels that 
Lolponge 2a eee ve mma saitn 
© the judicial determinations of 
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the king had about him by the old conftitution. The CHAP. XVa 
confirmation of this’ appointment was more than ence SoHE 
prayed by the commons in this reign: they petitioned the 
king that he would difcharge the great council of lords ; 
and appoint about him a ftanding council, confifting of 
the great officers, as the, chancellor, treafurer, keeper of 
the privy deal, the chief chamberlain, the fteward of the 
houfhold, and the like'. It thould feem,. that this was at 
length complied with, and that the fummoning of the 
great council became Jefs frequent; while the ftanding 
council gradually aflumted judicial powers of a very exten- 
five nature, equal,to thofe exercifed by the great council 
of lords. Queftions, both of a civil and criminal import, 
were brought before the council, as a regular part of the 
judicial eftablifhment of the kingdom, Befides the original 
commencement of fuits, the judges ufed to adjourn caufes 
before the council, if any doubt or difficulty occurred, as 
they ufed in former reigns to adjourn them into parlia~ 
ment", Probably the appointment directed to be made by 
‘ftat. 14 Ed. IIL. of certain lords and bithops to decide fueh 

caufes, was not kept up; and fuch enquiries 
being therefore excluded from the parliament, the council 
was the’ only fuperior court that remained for judicial in- 
formation of that fort. Tt was not this part of the jurif- 
WiGtion of the council, but the former, that continied'to 
raife jealoufies.' "Thefe at lemzth occafioned the 
nia oa dan et centuries 
fuggeltions :* capere sock phony ie peow ange 


untrue, 
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xvIr. ee es isis Seba 


eet ee Indeed, thereis no of our hiftory 


in which the criminal judicature of was called 
forth into action fo frequently; nor was this confined to 
the perfons of peers, but cominoners were equally fub- 
jeét to this fupreme court, notwithitanding the protefti- 
tion of the lords at the beginning of the former reign’. 
The modes of proceeding being various, and none of 
them quite confonant to our prefent ideas upon this fub- 
je&, it may be acceptable to the reader to give a fort of 
report of fome trials of this kind, 3 - 
“To begin with the enquiry inftitated againft Alice Piers + 
This lady was brought before the lords, where Si Richard 
‘Le Scrope, fteward of the houfhold, at the command of 
the prelates and lords, recited in her prefence an ordinance, 
which it feems had been made in the 50th Ed, TIL. declar- 
ing, that no woman, elpecially Alice Piers, Should pro- 
fecute any thing in the king's court by way of maintenance, 
under penalty of forfeiture, and banifhment out of the 
kingdom. ‘The Steward informed the lords, that fhe had 
incurred this penalty, and, to fupport the charge, mention- 
ed two inftances where he had ufed her intercedion with 
the late king, refpeéting fome appointment in the ftate, 
‘The’ fadts adduced feem hardly within the meaning of the 
ordiniance ; however, they were held breaches of it; and 
without calling any witnefs to prove wiat 
‘had been alledged, he demanded of her what the could fay 


" to'clear herfelf. ‘She faid, the was not guilty, Reon 


a: luce witnees who would dif e the ch A 
* when, after they had. depofed partite: tet 

“of ‘the ‘tranfaGtiony twelve other perfons were called in, 
‘who were moft of them witneffes, fiys Tyrrell ; and they, 


. # Vid. ang, vol. I 412, 423- 
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in the nature of a jury or inqueft being fworn, and charged 
tofpeak the truth, whether the faid Alice was guilty or 
not, found her guilty*, “This was a mixed and very fin 
hep Tt was the trial of a commoner before 

the lords, by the verdict of a jury. This, though warrant- 
ed by afimilar proceeding inthe former reign*, appears 
more fingular than the putting her upon‘her defence, with- 
out calling a witnefs to prove thecharge. 

‘Tue method of profecuting by impeachment, which had 
been firft exercifed againit the lord Latimer in the laft 
reign, was purfued in the reign of Richard. In the 
oth year of this king, an impeachment was preferred 
againft the chancellor Michael de la Pole, at the inftiga- 
tion of the duke of Gloucefter, who at that time had the 
houfe of commons at his devotion. In the 2oth of the fame 
reign, the commons impeached the archbithop of Canter- 


» Ture was a fiercenefs difcoverable in all the proceed- 
tugs of Gloucefter, and the confederate lords, againft the 
Sass ewes» yet as fome of thefe purport to be ju- 
enquiries; they muft be taken as {pecimens of pro- 
gecding in criminal profecutions, and as fich deferve our 
notice, When the five lords appealed the archbithup of 
York, the duke of Ireland, Michael-de Ia Pole-earl of 
Suffolk, Robert Treliliany and Sir Nicholas Bramber, of 
bigh-trealon, they offered to prove their accufation in the 
old way ; they.threw down their gloyes, protefting on their 
(Erb hos te ecapecienrn ates sem mins 
, it to was 
eile spioteiiom nceinrane: 
exhibited i in MN nm fe DAR thirty-nine; in 
many of which thole perfons were, charged with accroach- 
[NSBe Stara bane: aber aetal bricks Sonia 
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appearing, their default was recorded; the judgment, how- 
ee. cbt aaa 
the articles®, ; 

Iw the mean time the judges, ferjeants, and others, 
Jearned in the common and civil Jaw, were’ direéted to ad- 
vife the lords how to proceed in this appeal®, “‘Theit an- 
fwer to the lords was, that the appeal was not made, nor 
brought, a: the one law or the ether required. Upon this anfwer 
the lords entered into deliberation, and then declared, that 
in fo high a crime as that laid in this appeal, which touched 
the perfon of the king and the eftates of the realm, and 
was perpetrated by perfons who were peers, aswell as by 
others, thecaufe could not be tried any where but in par- 
liament; nor by any law but that of parliament; and that 
it Ahould be done in this cafe by the affent of the’king, by 
the award of parliament; fince the procefs of inferior 
courtswas only as they were intrufted with the execution 
of the antient laws and cuftoms of the realm, and the or- 
dinances’ and eftablifhments of parliament ; and they deq, 
clared that this appeal was well brought. < 


ACCORDINGLY, upon the default of the fir four de« 
fendants, they were adjudged guilty of the treafons and, 
other crimes in the accufation charged. Sir Nicholas 
Bramiber, being the only one of them in cuftody, was 
brought before the lords: he there waged his battel, which 
was refufed him ; and though the lords faid they would take 
due care by all ways to inform their confciences of 
the matter of the accufation, there feems to haye been 
nothing ftated by way of proof. It is indeed faid, that 
divers companies came from London to aggravate the 
charge ; butthis founds more like*a popular clamour than. 


* an examination of legal evidence, However, upon this, the 
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knight, not havingan epee nen pi Pepa 
as were all the others, 

As this profecution was called an appeal, io teers 
name aflumed the pretence of a Tegal ‘proceeding, “we are 
more ftruck with any irregularity in it, particularly with 
the decifive manner in'which the lords over-ruled all at- 
tempts to reduce it to the order of the common law. ‘The 
impeachment exhibited by the commons againft the judges, 
being’a profecution entirely parliamentary, was more un-" 
queftionably, according to ‘thé opinion juit given by the 
lords, exempt from the rules of the common law, and to’ 
be judged of only” by the law ‘of parliament; a diftinétion 
which, we find; in thofe days madé fome difference 
as to the probability of the party being acquitted or con- 


iw’ 





‘Tue proceedings againft the judges muft therefore be 
explained by the parliamentary law of thofe times. They 
were all, except S#ipwith and Trejilians, arrefted upon 
their feats in Weftminfter-hall, on a charge of high-trea- 
fon, in giving anfwers to queftions propounded to them by 
the king ; which queftions tended to calumniate and deftroy 
the fupreme authority that had been conférsed on certain 
lords by commiffion from the king, and confirmed in par- 
liament. They were al) adjudged guilty of treafon, and, 

_ tho’ their lives were fpared, they were obliged to fubmit to 
banifhment*, 

Tuus much of thele famous proceedings againft Ri- 

- chard’s favourites and minifters. Rumeite ae tea 
Were other profecutions of great men, whi ferve to 
‘illuttrate the | criminal Proceedings Sere in thofe 
an 4 -—- » 
- % 
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The duke of 
Norfolk. 
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Zev, © Traseappeal Sirenght: againft Richard’s old enemies, 
y and Warwick, is related in this man- 
wner: Inthe great hall of Nottinghany caftle, the king then. 
who exhibited a bill of appeal of treafon: this was read, 
and then, by the .advice of the lords, and thofe, of the 
council about the king, the lords. accufed had.a day given 
them to appear in the next parliament, ‘The principal 
charge again{t thefe lords was, the acersaching of royal 
fewer, in the tranfaétion which happened in the roth of 
Richard IL. and is to be found in.all the hiftories of thofe 
times. . Of thefe offenders, Gloueeiter was murdered 
abroad, and the other two pleaded the king’s pardon ; which 
pica was over-ruled, becaufe the pardons had been avoided 
by a late ftatute ; dentence, therefore, was palled upon 
them, at the prayer,of the appellants, without proving the 
charge : the fentence was pronounced by the duke of Lan- 
cater, lord fteward, by the command of the king, the 
lords temporal, and the precurators for the prelates and 
clergy; an appointment which bad been devifed jult about 
this time. 

‘Tue appeal between the dukes of Hereford and Nar- 
folkis the moft fingular judicial proceeding (if it cen be 
called one) within this period. ‘In the 2x{t of Richard II. 
the day before the parliament ended, the duke of Hereford 
came before the king, and prefented him with a {chedule, 
containing the fubftance of an accufation, of which he had 
before given the king fome intimation, againft the duke of 
Norfolk: it related. 10 fome diftefpectil words fpoken ey 
ahat nobleman againit. "ete my 
“Tihs being read before the king and 4 

the lail of the parliament) it was ¢ 
ing, with the affent of the eftates, de ih ater add 


# tyre. vol, TIL, 984. 
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Leidetereniged pine stivice aasbiaigetion ov 
the committee which had already been appointed, 
parliament to reprefent the legiflature, wi 
ti one ch ch te ea 
nifhed by the parliament... 
eres Whither Riaehia ge cemmideemed eae 
the matter fhiould be determined by the law of chivalry, if 
other fufficient evidence or proof could not be found for 
‘ending it by the ordinary courfe‘of law. — Accordingly, as 
“the’one perfifted in maintaining his aflertion, and the other _ 
in denying the charge, and no proofs were brought, it was 
emitted by ‘the above authority:to be détided by fingle 
combat at Coventry. ‘There the two lordsmet, with all 
neceflary formality, the king and the committee attenditig. 
‘Everything was arranged, the ceremonial was adjufted by 
the conftable and marfhal, andthe combatants were {pur- 
» ringon to the attack, when the king putia {top to the en- 
gagement, ordered them to be difarmed, and, retiring for_ 
two hours to the committee to confider of Some expedient to 
‘prevent the effufion of blood, the following Sentence was at 
length pronounced : “ That the king, by the advice of his 
council, to avoid the theddiny of blood, had decreed, r 
“that, inftead of fighting, the defendant fhould be banith- 
ed for life, and the appellant for ten years ®.” . 
‘THis unexpected fentence, to getrid of a mode of pro- 
oe now much favoured, was confidered as the judg- 
j thé whole parliament; the committee, who repre- 
; {emed the lois; being filing io the king at the tral 
However, that this fingular fentence’ might not be quef- 
hereafter, it was folemnly ordained by the commit- 
e, that whoever attempted to reverle any of thofe acts of 
Eig, Suber te ots ob becom ba 
bbe deemed a traitors ang to make. every thing. fare, 
os # Tyrr, vol. IIT, 986 to 988. 
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xvi. an oath was, exuted of every lord for the obfeevance of 


er 


“Origin of the 
court of equity 
‘iw chancery. 


 caeneeaamned 


them, «From the foregoing relations may be formed’ an 
iden of he imi of his pei when annie 
by the fupremejudicature of the kingdom, — 

Wie’ coure of chimiece pik aed fet of in 
no other light than as 2 common-law coiift; except when 
caufes were referred thither, either by| the parliament or 
council, and were there finally determined ; which deter- 
mination was not ufitally made by the chancellor alone,” but 
by afort of committee of the council, who frequently-ad- 
journed thither for that purpofe.. fc has been a received 
opinion, that the chancellor began, in this reign, toenlarge 
his judicial authority, by entertaining fuits not cognifable 
at common Jaw; and that he thus gave rife to the court of 
equity, which has fince become the principal object of the 
chancellor's attention, ( as to eclipfe the juriflition be- 
longing to his antient court of common law. 

We have feen in the reign of Edward IIT." what eps 
the legiflature had taken to preclude fuitors from'making 
soplication to the King'‘in' council. By thefe means, while 
queftighs of common law went to the courts of ‘common 
Jaw, equitable obligations, which made another branch of 
the jurifdition of the council, were, in fome degree, Jefe 
only to the confcience of men to fulfil, without a tribundl 
to give them effect. A ftate of judicial polity like this, was 
extremely defective; and it became expedient, from confi- 
derations ‘highly concerning the juftice of the kingdom, 
that an‘authority fhould refide fomewhere, to mitigate the 
pe {apply theineliaey of proceedings at common 





eet tai etc, a eftablith— 
ed for the adminiftration of righty which were guided in 
ye rorfetememraa ls” orm <a 


9 Vid. am. vol, Hy 418 
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colcilated fox tha ordinaryloourle 86 tedecS):antoqecsiied CHAP. 
to meet the common inftances of wrong and injury. To | 
preferve regularity and eafe in bufinefs, fuch forms were pepe 
adhered to, and proceedings upon them becameprecedents 
| for future cafes, But this fytem,, founded onthe known > 
_ cuftom and written laws of the kingdom, was inadequate a 
to the purpofes of univerfal juftice. There ftill remained 
many injuries to property againft which the common law 
did not relieve, and many wrongs which an adherence to 
the letter of the law would only confirm and aggravate. 
To do complete and fubjtantial juftice, it was feen, that 
fomething befides Jaw, muft.be adminittered s fomething 
that would fupply. its defects, and yet not contravene. its 
oe by which juitice might be upheld without intrench~ 
ing on the,eftablithed order of judicature. 
InxuMERABLE are the inftances in which fuch an autho- 
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xvit. Tr wad highly reafonablé, that fome remedy thould be 
applied in thefe andthe like defects of law, or the judicature 
of the kingdom would have been incomplete. “The refort 
in’ fuch cafes had been to the king in council, in whom 
* yelided every thing refpecting law and juftice that was not 
declared by any known rule, or not diftributed among fome 
; of the judicial departments. But it will now be feen, that 
the:confideration of {uch matters pafled'from that Supreme» 
tribunal to the chancellor. 

‘Tuts great officer, ffanding in an immediate and -confi= 
dential relation to the king's perfon and fervice, was the 
principal of thofe counfellors who affifted by their advice int 
deliberating on fuch matters as were” brought before the 
council by petition. From an‘advifer, it was natural, that 
in length of time his high rank and: knowledge: might’ 
conftitute him almoft the fole judge ; ‘ahd filling already a 
department that made him the firft pring in the adminiftra~ 
tion of juftice, ashe framed original writs, by which alone- 
juitice was to be obtained ; and being already in the exercile: 
of a confiderable judicial office, in determining. on the.ex- 
pediency of theking’s grants and patents; if was obvious,- 
when petitions of this kind inereafed, todelegate the confi-- 
deration of them to the chancellor, who, in quality of a 
learned and pious ecclefiaftic, might fafely be trufted for a 
confcientious difcharge of this importantduty,  - : 

Tr was not unlikely, that the frequent reference te the’ 
chancellor in thefé cafes might lead to a thorter courfe 






feen, he would have to direét-upon a reference for that pur~’ 
| pofe being made to him by the: council, ‘had ‘the petition: 
) been originally there. Ttis probable, that after thejurifdiétion” 
| .—-- Ofithe council was reftriged by the ‘made in the laft 
| reign, it became the practice, if it had. been fo before, 
. to» 
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LsET thai teehee waempimtnpss mi 
himfelf '. 

Even ‘the ordinary cenesaahe Nineties sagccies 
ee er 
The holding of pleas concerning the king’s grants, and 
determining on their validity from confiderations of policy 


} and'fitnefS; the exercifing a kind of guardianthip over the 
~ eftates and.perfons of fuch of the king’s fubjedts who were 


not able to proteét themfelves, as ideots and lunatics 5 this 
was a fcope of Yjudicature not like thateof any other court 
of common law. Lefs.clamour was likely to be raifed by 
thofe who were jealous for the commomlaw, when they ob~ 
ferved the equitable judicature of the council exercifed by a 
judge like this, who'was already of high rank and authority 
in an antient judicial department, and isin <tr 
was already-of’@ nature fomewhat fimilar. 

‘THER was “another part of the chancellor's ahi 
which afforded an opening to an innovation like this. ‘The 
perthiffion giveto. the-chancellor by ftat. Weftm. 2d, to 
frame writs in confimili cafu had enlarged to fo great an ex~ 
tentshis remedial authority, that every fort of relief feemed 
within his jurifdiction. When he had gone as far as the 
analogy of the common law would allow in forming writs 
of a liberal conception, he might think it inconfiftent with 
his office to difmifs any one from the chancery without 
reliefof fome kind ; and he might venture, in his own, 
court, to entertain and decide fuch matters of an equita- 
ble nature, as he forefaw it would bein vain to fend to the 


- courts of commioniaw, Whatever were the grounds the 


chancellor reted his juidigtion upon,-it is evident that 
he had begun, about this time; to exercife certain judicial 
‘Powers, of anew and equitable. kind unknown. to the 


1 Peto ay VE te Fepeted “the chancellor for shi Bags 


beers Star-chamber; direéts Stat. 3 Hea, VII. c. 1. 
, bills oF informations fhould be 
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Xvil. Weftminfter, about the 4th of Edward II]. might coh 
Ci tribute to eftablith the chancellor in thee new powers, as 
he became by his’ refidence there more acceflible at all 
“Tris faid that John Waltham‘, bithop of Salifbury, who 
was keeper of the rolls about the sth of Richard iI, con- 
fiderably enlarged this new jurifdictions thaty to give 
efficacy to it, he invented, or, more properly, was the 
firft who adopted in that court the writ of fulpana; a 
proce(s which had ‘before been ufed by the Council, and is 
very plainly alluded to in the ftatutes of the laft reign, 


though not under that’name!. This writ fummoned the _ 


party to appear under a penalty, and anfwer fuch things as 
fhould be objected againft him: upon this a petition was 
lodged, containing the articles of complaintto which he 
‘was then compelled to aniwer. Thefe articles ufed to 
contain fuggeftions of injuries fuffered, for which no re- 
medy was to: be had in.the courts of common law, and 
Us eaRT oy ees prayed advice ad relicf of the 
chancellor, 

Skis Phe isiuted the‘arigin/ot.ehh coury Unt 
to Cardinal Beaufort, the fon of John of Gaunt, who 
was bifhop of Winchelter in the reign of Henry V. it 
is\an opinion alfo™, that the chancellor aflumed his extraor— 
dinary judicature in order to be ima fituation to favour the 
avarice of the churchmen.  Ufes, contrived. firft by the 


clergy, it is faid, with a view to engich them in defiance of 
the ftatute of mortimain, were of a new imprefion, and 


intirely out of the rules of the commen law. A perfon 
feifed of & ufe had no means of obtaining the execution of 
it, but the confcience and honour of the feoffee. To 

‘effe&t to thefe difpofitions, the chancellor, who was 


lf an eccleiaftic, applied, itis fad, this new writ of 


© Sovit appears from Rot. Parks + Vid! ant. vol. IT. gag. 
3 Hen. Ve ™ Gilb. For. Rom, 17% : 
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Raat Ceaatun wake the conftable and 

marfhal which might be tried’ by the common law, he 
might have a privy feal of the king without dificulty, 
Wire&ed to the conftable and marthal, to furceafe, in 
the ples, till it was difcufled before the king’s council, 
epee aie oes Seas a RABE IN 
‘that court. 


‘Tue marfhal, who-was joined with the conftable in the 
prefidency of this court, filled a different office from him, 
who was affociated with the fteward; though it was 
hot uncommon for them both to be held by the'fame per- 
fon, as well as other offices which likewife conferred ‘the 
title of marfhal. This appears from a tranfaction in the 
oth year of this reign 5 for the king granted to the earl of 
Nottingham, and to the heits male of his body, the office, 
name, and title of ear! miatthal of England, the office of 

marfhal of the king’s bench and exchequer, the office of 
proclaimer marfhal, and of the Reward and martial ofthe 
King’s houfhold *. Ny 

Wuuze the Crown was in.polfefion of territories ont 
the continent, as during the latter part of Edward III. and 
_ the reigns of Richard II, and the two Henrys, there mutt 
\ have been great employment for this court, nc 
the fiGtion* that had been devifed in the time of Edward J 
to make ‘matters arifing beyond fea cognifable by 
from ari Englith county. We thali alfo find there % 

“conferred on thefe two officers a criminal ju y 
fvhich they tied times commited beyond fea am a 
«they exercifed fo low down as the reign c “ 

» though it was in part rendered 
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being and hovering ih the main fiream Of great rivers, only 
below the bridges? of the fame rivers near the fea, and in 
no other places of the fame rivers. It was further ordained, 
that he fhould have power to arreft hips in the great flects 
for the great Voyages of the king, and of the realm, faving, 
to the king all manner of forfeitures and profits thence ari- 
fing : he was alfo to have jurifdiction on fuch fects during 
fuch voyages, faving alfo to lords, cities, and boroughs, 
their liberties and franchifes. ‘ 
Ir may be afked, By what law was the court of the con- 
Stable and marhhal, andthat of the admiral, governed? It 


“thas been faid by later writers, that the proceeding in the 


former was a courfe direéted by the civil law”; but the law 
af arms was furely not to be found in the volumes of Impe- 
Fial jurifprudence. The laws of Oleron, as they were 
called, might conftitute a national code of maritime law, 
for the direStion of the admiral ; and whatever was defec- 
tive therein was {upplied from that great fountain of juril- 
prudence, the civil law, which was generally adopted ta 
fill up the chafms that appeared in any of the municipal ” 
cuftoms of modern European nations. ; ' 
Irfhould fecm, that the old laws * refpedting the 
of the fteward and marthal’s court were not obferved ; for 
in the beginning of this reign, the commons petitioned, 
that the juri(dition of the marfhal. might be limited, and, 
that all perfons within the verge might have their liberties» :) 
and it was enafted by ftat. 13 Ric. HU. c. 3. that the jurif- 
diGion of the court of the eward and: marthal’ of the 
king’s houfe thould not pafs the {pace of twelve miles, ‘to be 
reckoned from the king’s lodging 5 which wa’ conformable 
‘withfome petitions in the former reigns. After this there 
we Hy dee y ‘aa 
¥ Paraval les - ¥ 
‘Abtagwent spore Sa Pickerog 34? Vid. ant. vol. 11. 235 
ieis bridges inthe Nasa Stata itis ¥ Cont, Bbri.y. x60, Ks. 
Fa"Duckele Auth, Jur, Civils 336” TEE Ma MAE So hoe 


. wens 


wt dbitincsnivetibandsiesnenestehieh ai 

this court, except a fhort aétin the reign of Henry VIL 5 
Havine faid thus much upon thefe.courts of a particu- 

Jar and {pecial nature, we come now to the ordinary courts Ow" cheqie 
of law, refpecting which fome regulations, well deferving 
of notice, were made by parliament. Greatcomplaint was 
made of thedilatory and oppreflive courfe of the court of 
exchequer; where, i addition to the rigour which was ex- 
perienced from the natural. order of things, the clerks 
praétifed many unfair devices upon accountants. Among 
other hardfhips, the heirs and executors of perfons who 
had accounted at the exchequer, were nat allowed to plead 
the difcharge of their anceftor or teftator, without # writ 
or privy feal authorizing them fo to do. By this aét the 
neceflity of fuch writs was removed ; all perfons were ad~ 
mitted to plead as in other courts ; heavy penalties and im- 
prifonments were inflicted on clerks who iffued procefs to 
recover debts already paid. Befides this, the bufinefs of 
the exchequer, as.fara$ concerned the king’s revenue, was 

better regulated by feveral acts of parliament‘. It feems, 
‘asthe court of exchequer was not within the aft of nifi 
prius, whenever an ifive in a foreign county was to be tried, 
@ fpecial commiffion ufed to be made out: it was now 
enacted, that no: more than two fhillings fhould be given 
for fuich' commiffion, as the clerk’s fee for making it out; 

@ and the fame for the record of nifi privs, with the writ’. 
‘The people» were not fatisfied with the courfe of appeal 
IS lt RES STROOD 
_ but it was-again prayed. (though without effect) by. the 
- commons, that errors in the exchequer might be redrefled 
inthe king’s bench or parhament®, 

“ ii Eins taste cide GeabysAhicesbnd-bere-cnltinnd by 
flat: 18: Kd, ILD {ts 4. t0 be taken by the judges and barons, 

4 Stat. 1 Rice Mc. g- fat. ¢ * Vid. ant, vol, 11. 423. ‘ 
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_ CHAP, XVIL. “was putinto a ftattite in the 8th year of this king”. ‘This 


——— 
| RICH. Te 


aét ordains, that they fhould-not take any robe, fee, pen- 
fion, ‘gift, or reward of any but of the'king, except're- 
ward of meat or drink, which fhould be of no great value ; 
they were to give no counfel to any in matters where the 
king was party, or where the king was any ways concern- 
‘eds nor were they to be counfel with any man in any caufe 
or-matter depending before them, upon pain of lofing their 
office, and making fine to the king. — It was one of the 
charges againft the archbifhop of York, Robert de Vere, 
and Michael de la Pole, that they on many occafions tam- 
pered with the judges; and thofe fufpicions might have 
produced the above act. But, whatever was the motive 
for making it, we find it was repealed the next year by 
ftat. g Ric. Il. c. 1. becaufe rr WAS VERY HARD, and 
needed declaration, It was by another chapter ' of the for- 
mer ftatute ena&ted, that if any judge or clerk was con- 
viéted before the king and council of falfe entering of 
pleas, razing of rolls, and changing of verdicts, to the 
ditherifon of either of the parties to the fuit, he fhould be | 
punithed at the difcretion of the council. To prevent the 
poffibility of partiality or favour in magiftrates, it was or- 
dained by the fame aét', that no man of law fhould be 
juftice of affife, or of the common deliverance of gaols, in 
his own county. | This prohibition was confined to fuch 
perfons in the commiffion as were men,of the law, becaufe 
the perfons affociated with them were, by fome former fta- 
tutes, exprefly required to be perfons of the county. 

Fur Tuer regulations were made concerning thefe pro- 
vineial judicatures, Bythe laft mentioned.act it was ordained, 
that the chief juftice of the common beach fhould be 
affigned among others to take affifes and deliver gaols; but. 
that,’ as to the chief juftice of the king’s bench, it should 

- , 
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be as had been for the moft part the laft hundred years. CHAR Xvi 
‘Wht the pratice had been forth preceding hundced years Sate 
does. not appear by any ftatute, report, or book ; but it 
Should at leaft feem from this-act, that the chief juitice of 
the common bench did not ufe. to gocircuits, By ftat. 20 
Rics Il. c, 3. it was enacted, that no lord, nor other of 
the country, little or great, fhould fit upon the bench with é 
the juftices to take affifes in their feffions, upon pain. of 
great forfeiture to the king ; and the ftatute fays, the king 
had charged the juitices not to fuffer this order to be bro 
ken. This, like fome of the former laws, muft have been 
eccafioned by late difcoveries of the interference and-fway 
of great men in judicial matters. It was ordained by ftat. 
6 Ric, IL. ft. 1. ¢. 5, that juitices of allife and gaol-delivery 
fhould hold their feffions in the principal andighief towns of 
every county where the fhire-courts were held; butin 
ftat. 11 Ric. I. c. a1. this was faid to be found in, part 
prejudicial and grievous to the people in many counties ; 
and on that account the chancellor was thereby empow~ 
ered to remedy it by the advice of the juftices, when occa~ 
fion réquired. 

‘Tue delays in fuing writs of nift prius fill continued '. 
Complaint was made, that perfons were impannelled on 
juties, and after that, the parties would not fue their writ 
‘of nifi prius, but delayed it from year to years by which 
it was faid jurors fuffered great lof&, fometimes to more 
than’ the’ yearly Value of their land. To remedy this, ic 
was enadted by ftat. 7 Ric. II. c. 7. that inall pleas where 
a wifi prius might be had of courfe, after the grand diftrefs 
thrice returned, and ferved before the juftices againft the 
jurors, and thereupon the parties demanded, if none of 
fuch parties would fue-the writ of mifi privs, then it might 
‘be made at the fuit of any of the jurors prefent; and Uns 
might be in the exchequer as well as the other courts. 


1 Vid, ant, yol. IL. 431.» 
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_ Very litdle'was done towarés adding to or improving 
the remedies formerly in ule. By 7 Ric. Lh. c. 20, it 
was ordained, that an aflife of diffeifin for rent due 
out of tenements in divers counties fhould be had in confinio 
eomisatds within which the tenements lay, in the fame man- 
ner as had before been ufed where a'common of pafture in 


- One county was appendant to land int another™, + 


Tue ftavutes of forcible entries had amore extenfive effet, 
by abrogzting the old method of redrefs in cafes of diffeitin. 
We have feen, that in the time of Braéton ® a perfon dif- 
feifed might recover feifin by-force, with a multitude of 
friends to affift him, provided he made this attempt flagrante 
difiifind, But the Mate of things was fo altered, and the 
ideas of men were fodiffcrent, that thefe forcible vindications 
of a man’s property were thought incompatible with a well- 
ordered government. It was accordingly enacted by fiat. * 
5 Ric. Sdc. 7. that none fhould enter lands and tene- 
ments but where an entry was given by the law and in 
fuch cafe, not with ftrong hand, nor with multitude of 
people, but only ina peaceable and eafy mander 5 and if any, 
one did the contrary, and was thereof convitted, he was 
to be imprifoned and ranfomed at the king’s pleafure. ‘Thus 
a-diffeifee, if he entered with force, became punifnable in 
the fame manner as a difleifor with force had been before. 

A more fummary method was pointed out by flat, 15 


“Ric. TL. c, 2. which direéis, that upon complaint. made to 


any jultice of peace of fuch forcible entry, fuch juttice 
fhould take fufficient power of the county, and go to the 
place where the force was; and if he found any perfons 
+holding the place forcibly after fuch entry made, they were 
to be taken and committed to the ‘next gaol, there to re- 
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FROpIE of the county ‘were thereby required to attend the “CHAPS Xvi, 
juitices. ‘The fame of forcible entries into benefices, or “ene, 
offices of holy church. 

Iw order that thofe in reverfion might not be lofers by 
the'collufion of the particular'tenants, the following ftatute 
‘wis made, It was enacted by ftat. g Ric. II. c. 3. that 
jf a tenant for term of life, tenant in dower, tenant by the 
courtefy, or tenant in tail after poffibility of iffue exting, 
was’ impleaded, and pleaded to an inqueft, and loft by 
verdi&t, or by defailt, or in any otheP’manner, he to 
‘whom the reverfion of fuch tenements belonged, his heirs 
and facceffors, fhould have an aétion by writ OF attaint, 
‘or by writ of error, as well in the life of flich tenants as 
after their deaths ; and if he fucceeded in fuch writ, the 

tenant who loft thould be reftored to his poffeffion, with 
the iffues arifing in the mean time, and the party fuing, 
to the arrears of the rent, if any were due ; and if the te~ 
nant were dead, then to the land in queftion. Moreover, 
although the particular tenant was alive, yet if the rever- 
fioner fo fuing alledged that he was of covin and confent 
With the demandant who recovered againft him, the tene- 
ments were to be reftored to the reverfioner. The renant, 

_ however, might afterwards have a fcire facias out of the 
judgment fo reverfed, if he would traverfe the covin al- 

Tedg This was a redrefs fimilar to that which had 

ema oa es Sa of Hr 
| Avorien yay in which the particular tenant ‘could 

‘njure th the reverfionery was. by, making default, if im- 

‘leaded | ie the freehold: in_fuch cafe the reverfioner 


by a ftatute of Edward L?, to be received to 
die but there was.no remedy where he plea: 
im” 






1 ¢ ief fuch pleas by which he knew the inheritance 
muft be loft, To remedy this, it was now enacted, by 
2 Vide ants vol, IE, 150. ? Vid, ant, yolIL, 191 g28- 
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CHAP. XVIL. fiati org Ric, If. #. 1. c.17. thet! where any’ of the be- 


———~ 
RICH, U. 


\forementioned tenants were impleaded, and he in reverfion 
came into court and prayed to be received to defend his 
right, at the day the tenant pleaded to the agtion, or be- 
fore; he fhould be received to plead in chief to'the action, 
without making any delay by voucher, aid-prayery;nonage, 
or other delay, by effoin or proteétion, 

Tue laying the venue in perfonal aGtions, which before 
had been almoft optional 4, was fomewhat reftridted by ftat. 


6 Ric. Il. ft. 14¢c. 2. Itis thereby provided, that int ac-_ 


tions of debt, 2ccompt, and all ether fuch a@ions, if the 
declaration ftated the contraé& to be in any other county 
than that contained in the original writ, the writ fhould be 
immediately abated. It was ordained by ch. 3. of the 
fame ftatute, that the writs of nuifance, commonly called 
vicontiel', might be brought, either in the old way, or 
elfe in the mature of affifes determinable before the juftices 
of the: one bench or the other, or of affife to be taken in 
the country; fo that the diftinétion between thefe writs, 


fo much attended to in the Iaft reign, began to-be .of lefs . 


moment. It was a doubt jin the laft reign, whether the 
queftion of a priory being donative or not, thould be 
tried per proves, or per pais*. - But it was now ordained, 
by ftat. 9 Ric, IL. c. 4. that fuch an iffue thould be tried 
by the certificate of the ordinary of the place ; and this was 
to be, as well where the ordinary was not a party, as where 
he was. ‘Notwithftanding the precaution taken by the ie~ 


giflature in making ftat. 25 Ed. Ill. ft. 3..c. 3. "yet the 


King’s prefentees, either by the favour cP onsttigk the 
partiality of inquefts, or perhaps by the parties not béing 
duly warned, would get themfelves forced into benefices, 
and the incumbents put out. “Toremedy this, it was now 
provided, in addition to the courfe there dirésted, dat 
4 Vids ant, rng * Vid. ant. roo. F 
* Vid. ante 27, _ * Vid, ant, vol, TE 378. 9 


where, 


7 ’ " 
ENGLISH Law. 205, 


where a benefice was full of an incumbent, the king’s CHAP. XVIL 
prefentee thould not be received till the king had recovered “Ya 
by procefs of Jaw ; and if any was received otherwife, and 
the incumbent put out, he was to commence his fuit 
within a year after the induction of the king’s prefentee. 
Ir was held in the time of Edward III. that * a prifoner 
fin cuftody upon ajudgment, fhould not be fuffered to go 
at large without the confent of the plaintiff; but it was 
now complained, that fuch perfons were frequently let at 
large by the warden of the Fleet-prifon, fometimes by 
mainprife or by bail, and fometimes without any main- 
prife, with abo/lon * of the Fleet : that {ach perfons ‘went 
into the country about their private affairs, continuing out 
many nights and days without the confent of, or any fatif- 
faction made to, their plaintiffs. ‘To-prevent this,"it was 
enatted by ftat. 1 Ric. Il. c. 12. that no warden of the 
Fleet, upon pain of lofing his office, fhould fuffer a pri- 
foner by judgment to go out in any of the above ways, 
without making gree to the partics at whofe fuit he was 
there, «unlefs it was by writ or other commandment of , 
-the king and if he was attainted of fuch neglect by duc 
procefs, the. plaintiff might have recovery againft him by 
writ of debt, It was when an action was com- 
menced in another court @gainft a prifoner, for him to’be 
‘removed into the prifom of that court: this had been abufed 
in. away that caufed the following provifion, declaring, 
that if any prifoner in execution in another prifon would 
_ confels himfelf voluntarily, and by a feigned caufe, debtor 
to the king, and by firch means to be judged to the Fleet, 
there to have greater /wect of prifon than elfewhere, and fo 
delayed the party of his recovery, the recognifance fo con- 
felled thould be taken asa true ones fo that the party be- 
ing remanded to his ficft prifon till he had fatistied his 


4 Vid. ant, + gaol haying a dofor, 
& That is, der skecperof the Wakey wiht ee ~ 
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"XVI frft plaintifiy Should then be brought: back to thie “Fleet. 


i, 


and there detained till he hed eo ae the , recogni+ 
fances: ¢ i : 
Two laws were made to corredt the stuf of prosedtions ; 
agpecies of privilege which created great obftaeles to the 
courfe of juftice. We have feen’, that fome protections 
had the claufe of volumus, and fome that of nolumus; we 
now ‘find, that fome were diftinguifhed by having the 
claule of quia profecturus, fimply alledging that the party 
‘was going abroad; others were quia moraturus, fignifying 
that he was to refide abroad. By tate 1 Ric. Il, ¢. 8. it 
‘was enacted, that no protection with a claufe of valumus 
fhould be ,allowed before any judge, for vidtuals taken or 
hought upon the voyage or fervice of which the protection 
made mention, nog im pleas of trefpafs, or of other con- 
tracts, fince the date of the protection. It was not un+ 
common to purchafe thefe protections, both with a claufe 
of volumus and of guia profecurus, after a-plea was aGtual- 
ly commenced, merely to delay the proceedings, without 
any regard to the king’s fervice, in which the parties pre- 
tended to be employed; for they in the mean time con= 
tinued to ftay athome. This mifapplication of protections 
occafioned the following at, 1g Ricw Il. . 11c.26i or= 
daining, that-no protection claufe of profecturus be 
allowed in any plea commenced before the date of the pro» 
tection, if it was not in a voyage where the king went in. 
perfon, or infome voyage royal,-or on the king’s meflages, 
for bulinefs of the realm; but fuch perfons were to make \ 
their attornies to anfwer for themy or were to ftay them- 
felves. Notwithftanding this reftraint on” the’ above’ 
protections, the protection guia moraturts was to’ be alé* 
Jowed in all cafes, as before. It was likewife provided) 
‘that if any perfon remained in the country, without’ goitig’ 


7 Vid. ant, 215. 
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om the’ fervice forswhich he was retained, the chancellor ‘ 
might repeal the- protection. «Thus. far of the ftatutes. 
bars thai: pmo t Ps ap 
jultice, treat 


Tue commotions which’ happened in this reign, and 

the Viciffitudes experienced by the feveral contending par- 

ties, had an effect upon our Criminal law. “When’'that 
could be made an inftrument in the hands of either to de- 
{troy their opponents, ‘they never filed of availing them- 
felves of it; and at every revolution they endeavoured to 
give a new edge to the fword of jultice. In no period of oy ot 
our hiftory was the crime of treafon imputed fo’ promifeu- 
oufly to all forts of refiftance and oppofition. This extra- 
vagance was not confined to the lords in parliament, who" 
might be hurried into violent meafures by the heat of con- 
teft dnd the fluth of fuccefs ; but westhall find the fages of 
the law giving deliberate opinions of the fame import, upon 

ieftions ftated in writing: fo that the fubjeét feemed 

to defWve little benefit from the {tatute of treafons. 


\ Tue -firkt alteration made in the law.of treafon, was by 
a& of parliament. It-was:enadted by flat. 5 Ric, I, ters 
ev. that if any made orjbegun any manner.of riot and 
rumour, or the likey and the fame was duly proved, it 
thould be done of dim. as of atraitor to the king and realm. 
‘Asdeclaration. of areafon like this, might perhaps be ex- 
cufed by the Jate riots, which bad been carried to.a length 

(fufiicient,to endanger the fatety of the government. Two 
years before that-ftatute, it happened that one Fohn Im- 
perial, an ambaflador’ from the ftate of Gexoa, was killed 
in,London: this had been deemed treafon by the judges, 
and, that fentence was.confirmed by parliament; the rea- 
fomalledged being, that it affected. the king's majelly*. 


% jRice Tl. Cott, Abci. py 383. § 238, 
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’ 2. XVII. In thea7th year of theking; we find theduke of Luncajters 


Cai, L. 


fteward of England, and the duke of Gloucefter, conitable 4 
of England, complained in parliament, that Sir Thomas 
Talbot with other adherents confpired the deaths of the 
faid dukes. This was adjudged by the king and lords in 
parliament to be open and high treafon*, ‘The parlia~ 
ment made the above declarations by virtue of that power 
which was acknowledged to refide init, by the ftatute of 
treafons; arid which it could not be denied to poflefs, as 


neceflarily belonging to its legiflative authority. 


‘Tus famous opinions given by the judges had not that 
fanGion, and therefore fhould have been founded’on princi- 
ples of known and eftablithed law. ‘The following was 
wthe occafion on which thefe opinions were taken: The 
king being compelled to figna commiffion and call a par= 
liament, at the inftance of a great part of his nobles, wifh- 
ed to get rid of the a€he had done under fuch compuliion ; 
and, thinking the law on his fide, caufed certain of his 
judges. and others to be confulted on different queftions, 
calculated to figmatize and declare void the late proceed= 
ings. In the 1th year of this reign, in the prefence of 
the kingand fome lords at Nottingham caftle, were fum- — 
moned Trefilian, the chief-juftice of the king’s bench, and 
Belknap, chief-juitice of the common bench ; Holt, Fru/- 
thorpe, and Burghe, judges of the common bench; and 
Lokton, one of the king’s ferjeants at law. To thefe per= — 
fons were propounded among other queftions,. the follow~ 
ing, which received the annexed anfwers, Being afked,. 
How thofe ought.to be punifhed who procured the above~ 
mentioned ftatute, ordinance, and commilfion? they _ 
anfwered, By capital pain; as ought thofe likewife who 
excited the king to confent to the faid Ratute. Thole who 
compelled the king to confent, they faidy fhould be punithed 


2 Cott, Abri.p 3§3- § 206 
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as traitors; 28 fhould thofe alfo who interrupted the king CHAP. x 
im the exereife of thofe things that belonged etre on 
and prerogative. ‘The following queftion, namely, Whe. 
ther, if the king /imited to the lords und: commons thei 
articles to be debated, and they proceeded upon others, 
and would not ‘go upon: the king’s articles till he-had an- 
fered theirs, the king fhould be obeyed ? they anfwered, 
That fuch as difobeyed this rule of the king, fhould be pt- 
nithed as éraiters. If the king diflolved the parliament, 
and any proceeded therein afterwards, they faid, he was to 
beconfidered as-a traitor. They faidy it would be treafon 
to impeach in ‘parliament any of the king’s officers, of jul 
tices; and that the perfon who-moved that the ftatute 
whereby Edward IT. was indiéted’thould be fent for, and 
he who, by force of fuch motion, brought it into the par- 
liament, were guilty of treafon. 
Tue judges who concurred in thele opinions, were af- 
terwards profecuted as offenders ; but things taking another 
(turn, in the 21ft year of the king, thefe opinions were 
read in full parliament, and there received the fan@tion of 
the legiflature ; and’at the fame time'they were pronoun- 
ced by Sit Thomas Skelton, and Hankford, and Brenchiry, 
the king’s (erjeants, to be good and lewful, But it is re~ 
corded in the fame ftatute’ of 21 Ric. II. that Thirning, 
and Clopton, fucceffively chief-juftices of the common 
bench, and Richebill, a judge in that court, gave 2 more 
| difcreet opinion upon the aét of thefe judges: they faid, 
thatthe declaration of treafon not declared belonged to 
| thelparliaments and iftheloffender were a lord, ot peer of 
| parliament, and thofe queftions “had been put to bim, he” 
| would have given the like anfwers ?vwhich was intimating 
| that they were not conforant to the law, 2s eftablifhed and 
| Jenown, but were fit enough to be declared treafon by par- 
liament. 
In the famesftat. 21 Ric. IT. c. 3. fome points of trea~ 
* fop which had been fettled by the ftatute of treafons,ewerg 
~ Vor. III, P rex 
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re-enagted, together with fome others that»were not with— 
in that act. . hus, ,it was. ordained, thatevery one who. 
compafled or purpofed the death of the king, or to depofe 
him, or to.render up his homage or liegeance; and he that 
raifed people, and rode againft the king to make war with- 
inthe realm, and was judged and attaiated thereof impar- 
liament, Should be confidered as, guilty of high-treafon, 
and fhould forfeit his lands, as well thofe in fee-tail as 
thofe in fee-fimple. ~The difference between. this act and 
the ftatute of treafon is, that this did not requite an overt 
aét to be proved ; but then it was to be judged of only in 
parliament ; and Jands in fee-tail were forfeit thereby. It 
was made treafon to procure, or counfel to repeal or annul, 
any judgments given againft ftatutes made in the parlia~ 
ment 1ith Ric. Il, which the king now.procurdd to be 
declared void® 5 and it was alfo declared treafon for any, 
one to attempt to repeal the ftat. 21 Ric. IIs. 

Besipgs the above provifion about riots, other {tatutes 
were made for the fuppreffion of thofe diforders, which had 
latély-grown to a height that threatened the exiitence of 
government. In ftat. 2 Ric. Il. ft, 1c. 6. there isva 
lively. pigture drawn. of the riots which then very. com.” 
monly happened. People ufed to come in great bodies, 
fometimes under pretence of taking pofleffion of lands to 
which perfons pretended they had a right: they would pil- 
lage a whole neighbourhood, carry off women and child: 
and commit all fuch aéts of violence as might be 
from an invading enemy. ‘To maintain the peace 
fuch extraordinary attacks required more. than the Ranga ty 
means. Among other methods it. was 
flatute of Northampton thould be kept in were ey 
moreover, that certain fufficient and valiant persons, ite 
or others, thould, be affigned by the king’s commiflion, 


* ch! 4 © Ch. 200 
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with authority to'take fuch rioters, without waiting for'an CHAP, X\ 
indi@tment, and commit them to cuftody till the coming F 
Of the juftices, But this new authority was repealed by 

flat. 2 Ric. TL ft, 2. e. 2. the ttawte of Northampton 

being thought quite adequate'to the purpofy. This repeal 

was procured by fome great lords, who were too much in- 

terefted in the outrages committed by thefe people (many 

of whom were their retainers, and partifans)* 10 fuffer 

any greater reftraint to be put on their meetings. When 

the villains, about “a year or two after this, had rifen in 

different parts of the country, and compelled manumil- 

fions and privileges to be granted them, it was enacted, 

as we have feen, by ftat. 5 Ric, Hitt. 1, c. 6. that rioters 

theuld be punifhed as traitors. The difcontents of the 

villains continued all through this reign. Upon the oc~ 

cafion of new difturbances made by this order of people, 
particularly in Che/hire and Lancafbire, it was enaéted by 

ftat. 17 Ric. IL. c. 8. that theriffs, and other the king’s 
minifters, fhould take fuch offenders ; and that all lords, 

and others of the realm, fhould be aflifting. therein. 
“We fhall fee what courfe was purfued in the next . 
reigns, for the fuppreffion and punifhment of fuch diforderly 

perfons. 

THe two ftatutes againt the /preaders of falje rumours Standalun 
are faid to have been procured by the duke of Lancatter, ““#""“™ 
who was extremely unpopular, and, at the time of the 
infurreétions among the villains, had been fingled out as 
a principal objeét of their fury. The firft of thefe is ftat. 

| a Ric. I. R. 1. c. 5. The defign of this act will be beft 
underftood from the preamble, Of the devifors” (fays 
| ‘the a&) “of falfe news, and of horrible and falle lies of 
‘© ptelates, dukes, earls, barons, and other nobles and 
“great men of the realm; and alfo of the chancellor, 4 


4 Vid, ant. 153. 
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other great officers of the realm, of which by the 
“ faid perfons were never fpoken, done, oF thought; in 
“ great flander of them, and whercby debates and dif- 
cords might arife betwixt them, or between them and 
the commons, and great mifchief to the realm:” thefe 
were the objects meant to be aimed at by this ftatute ; and 
it was enaéted, that none, under griéyous pain, be fo hardy 
as to devife, fpeak, or tell any falc, ews, lies, or other 
fuch falfe things, of the above-mentioned perfons, whereof 
difcord or flander might arife within the realm; and thofe 
who offended therein were to be liable to the ftatute of 
Welftm. 1ft% which direéis ‘fuch offender to be taken 
and imprifoned till he had found the perfon by whom the 
fpeech was moved: but this not being likely to produce 
the effect intended, it was enacted by ftat. 12 Ric. II,'¢. 13. 
that, fhould he not be able to find fuch perfon, he fhould be 
punifhed by the advice of the council, notwithftanding the, 
faid ftatutes. 

We have Furherto met with nothing on the fubjecb of 
public we find now a itatute‘, ordaining pro- 
clamation to be. made for removal of feblic nuifances 5 | 
fuch as offal thrown in the ftreets and ditches near towns 3, 
with a penalty of forty thillings on offenders 5 3 who were to, 
be called before the chancellor by writ, if they refilfed to” 
remove the annoyance. By another aét, the laws _ againtt 
miaintenance were direted to be enforced *, " 

Norwirustanp1ne the a& palled in the laGreign to, 
prevent the frequent grantingof pardons, great clamour 
was ftill made on this fubje@. We find the ont 


had petitioned that the king might grant no more & 


dons, To this the king refiufed to confent, but agreed t 


Vid, ant: vol, IL. 1296 ® Stat, 1 Ric. I, c.g, 
£ Stat. 13 Ric, H, 6 15. & Vid, ants vob 11. 464.” 
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the folowing a4; orditninig tha no charter thould Be al= 
lowed before shy juftice for murder, or for the death of a 
man flain by await, allault, or malice prepenfe, for trea- 
fon, of rape of a woman, uwlef/s the fact was fpecified in 
the’tharter, © Where the pardon ofthe death 6f'& than was 
exhibited without fpecifying the faét, the jultices were to 
inquire, by an inguplt of the vicinage where the fa&t was 
committed, whether the murder was by await, affiult, or 
malice prepenfe; and if it was found to be either, the 


~ pardon was to be dififlowed. If any one fied for a par- 


don for the death of a man flain in either of the above ways, 
the chamberlain was to indorfe on the bill the nanievof the 
perfon fuing, upon pain ofva thoufahd marks, and the un- 
der-chamberlain upon pain of five hundred. "Thefe bills 
were always to be direéted to the keeper of the privy {eal ; 
hor was any warrant of the privy feal to be made out with- 
out a bill fo figned and indorfed. ‘No charter of pardon of 
ireafon, or felony, was to pafs the chancery without a 
‘warrant of the privy fal, but where the chancellor might * 
grant it ex afficic, without {peaking to the king ; and great 
penalties were to be paid by thofe who fied pardons in any 
of the’ above crimes; that is, an archbithop or duke was 
16 forfeit a theufand pounds, and fo in proportion of “leffer 
dignities ; a clerk, batchclor, or other of lefs eftate, two 
hundred marks. But the whole of this ftatute, except that 
relating toa fpecification of the fact, and an inquiry 
of the ‘truth-of it by an inqueft, was repealed by ftat, 
16 Ric. I. c.6. 
~ Tas flat. 2 Ric, Ie. 4 may be ranked among the 
Jaws of this reign. This ordained, that mariners, 


~ who had been arré/ted and retained for the king’s fervice, 


had taken for wages, fuffer a year’s imprifonment: this 


J 4 Sut. 13Ric, 1.8, ac. e. © Vid. ant, vol, TL, 353. 
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L XV. offence Was tobe inquired of before the admiral, or its 


Jieuténant*, ‘Teappeats by this 2@, that mariners ufed then 
to be compelled into the fervice in a wey which the legifla- 
ture did not feruple to call an arre/?; fignifying as compal- 
fory 2 method as the law made ufe of on any occafion. 
‘The carrying of gold or filver outof the kingdom was for- 
bidden by ftat.'5 Ric. I. ft. 1. c. asginder the penalty of 
forfeiting all that the offenders could forfeit: prelates wete 
Not to export their payments, even by exchange, without 
Jicence. All perfons were by the fame aét reftrained from 
going beyond fea, without the king’s licence, and thenit 
‘was to be only at certain ports: thofe who offended therein 
‘were to forfeit all their goods, and the perfons carrying them 
to forfeit their veflél. “This law continued in force till the 
time of James I!. 

Some grievances in the manner of executing the foreft 
laws were removed by flat. 7 Rich. II. c. 3, & 4™. It was 
provided, that nojury fhould be compelled by any officer of 
the foreft, or other, to travelfrom place to place, out of 
the place where their charge was given, unlefs they fq 
pienfed 5 ney were they, fays the att, to be confirained: to 
give a verditl etherwife than according to their eonfoience. 
Again, no one was to be taken or imprifoned by any offi- 
cer of the foreft without indiétmeng, or being taken with 
the mannes, or trefpaffing in the foreft; nor was any one 
to be compelled to make an obligation or ranfom to an 
officer of the foreft: and any one offending againft thisact 
was to pay the party damnified double damages, and’ be 
fined to the king. 

Waite thefe reftriGtions were impofed on’ the’ old 
foreft-law, a fort of new foreft-law began to thew 
itelf ; which, fince the enlargement it» has received in 
later'times, is endured with as little acquiefcence as the 
old; being calculated, like that, to promote the pleafures 

® Vid. ant. 197. ® Vid. ant, vol, II. 106, 
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of the great by reftriting thofe of the lower orders of fo- CHAP, 


ciety. This siew fyftem is, perhaps, attended with parti- 
cular circumftances of aggravation ; for whereas the old 
law was for the protection of the king’s diverfions, and 
was local, this is in favour of all lords and great land-, 
holders, and extends to every {pot of ground in the king- 
dom: fo that, coming more nearly home to the obferva~ 
tion of men, it is more gencrally felt, though indeed, lefs 
feverely, than the foreft-law. 

Tue defign of .the legiflature in the firtt aét on 
this fubject will appear from the preamble, which in- 
forms us, that “ divers artificers, labourers, fervants, and 
* grooms, keep greyhounds and other dogs, and on the 
holidays, when good chriffian people be at church hear- 
« ing divine fervice, they go hunting in parks, warrens, 
«and connigries of lords and others, to the very great de- 
 ftruétion of the fame; and fometimes under fuch colour 


they make their aflemblies, conferences, and confpira- 


“cies to rife, and difobey their allegiance.” Thus was 
the fafety of the ftate, as on other occafions, made a rea- 
fon for impofing the following reftrictions ; for it was or- 
dained by ftat. 13 Ric, I. ft. 1. c. 13. that no artificer, la~ 
bourer, nor any other layman, not having lands or tene- 
ments of forty fhillings per ann. nor prieft, or other clerk 


» if not advanced to the value of ten pounds per ann.) 


fhould keep any greyhound, hound, or other dog to hunt 5 
norufe ferrets, keys, nets, hare-pipes, nor cords, or other 
engine, to take or deftroy deer, hares, conies, or other 
gentlemen's * game, on pain of a year’s imprifonment ; to 
be enquired of by'thejuftices of the peace. ‘This was the 
firft fone in the prefent fabric of game laws; and feems 
merely a regulation-of police, to confine the lower clafs 
‘of people from mif-fpending their time in a way that was 
neither ufeful to themfelves nor the community, 
$ * Dei gentile, / 
P4 . ° Tae 
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| CHAR. XV. Tz authority of juftices of the peace was confiderably: 


" Julices of the 
poace, 


See 


enlarged in this. reign, and {everal. regulations were made, 
for the due holding of their feffions, the proper choice of 
perfons to fill this office, and other matters’ concerning 
their jurifdiction, By ftat. 7 Ric. Il. ¢. 5. they had power 
to inquire of vagabonds, and to compel them to find fure« 
ties for their good behaviour, otherwife to commit them to 
prifon till the coming of thejuftices of gaol-delivery.. "The 
next ftatute refpecting juftices of the peace is flat..1m, 
Ric. I. c. 10. which enacts, that.in.every commiffion of 
the peace there fhould be affigned but fix juftices, befides 
the juftices of affifes (who were always put into the com~ 
miffion) ; and thefe fix juftices were.to hold their feffions 
€very.-quarter of a year at leafy and by three days, if need 
‘were, on pain of being punithed at the difcretion of the 
king and counejl, at the fuit of any one who would com- 
plain. © They + to inquire, if mayors, bailiffs, and 
others, properly executed what was required of them in, 
the orderings of beggars and vagabonds, fervants and la~ 4 
bourers ; und were to punifh defaults. The juftices were 
each tohave four thillings a-day during the {effions, and twoy 
fhillings for their clerk ; this to be paid by the theriff out 
of the fines and amercements arifing at the feffions. By 
ftat. 13 Ric. If. ft. 1. c. 7. it was ordained, that juftices 
fhould confift of the moft fufficient knights, efquires, and 
gentlemen of the law, of the county, without any ex- 
emption for the ftewards of lords, as was granted bythe fore 
mer act; and they were to be {worn to putin execution 
all the ftatutes relating to their office. By ftat. 14 Ric. IL. 
c. 1, there were to be eight juftices inevery county. As. 
fome lords had been put into the commiffion at that parlia- 
ment, it was ordained that no duke, earl, baron, or ban- 
neret, fhould take any wages: and the wages were to be ~ 
paid by indenture between the juftices and the theriff, The 
next ftatute relating to thefe juftices was ftatrs Ric. II, 
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2. before mentioned, which gives them aithority to CHAR, 
proceed in a fummary way in cafés of forcible entry. By 
ftat. 17 Ric. Il. cig. they were made confervators of fome 
ald ftatutes for prefervation of falmon, and the fry of fith, 
‘The laft act on this bead is chap. 10. of the fame ftatute, 
which ordains, ‘that in every commiffion of the peace there 
fhould be, if need was, two men of the law of thatcoun- 
tyy who fhould make deliverance of thieves and felons as - 
often as they mightthink it convenient, 

Swen is the progrefs that was made by parliament in al= 
tering our law during this reign. ‘The decifions of ‘courts, 
for the reafons before given °, we thall pat over in filence. 

¢ a ; 











‘Tr law is not much indebted to this king. It is faid to The king and 
have been the inclination of Richard and fome of his fa~ seversmen™ 
vourites to countenance the incroachments of the civil 
law; tho’ this, probably, went no further than a partialiny 

for fuch parts of it as favoured high fovereign authority. 

Iw the reign of this prince, when the fovereign autho- 

. mity often changed hands, when the nation was governed at 
‘one time by the king, at another by an authority delegated 
+ tocertain lords, who, in the ftruggle for power, purfued 
each other with the moft unrelenting animofities; it is not 
tobe wondered that the law was occafionally made fubler 
vient to the fuccefsful party, and taught to peak that 
language which would confirm their interefts, and deftroy all 
thofe who oppofed them. Mort of the extravagancies which 
arofe from this ftate of things, confifted in judgments of 
treafon, and attainders of obnoxious perfons, without due 
‘examination.or trial, . 

Ir was i in this (init, thst compidingitbe glesthiol. the 
dukes of Lancafter and Gloucefter, the king’s uncles, was, 
as before mentioned, declared by the king and lords to be 
high treafon?; that Sir ‘Thomas Haxey was condemned to 

© Vid. ant. 2, ¥ Cotton's Abrid. ®; 
456. 354 die” 
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die the death of a traitor, for having moved in the houfe of 
commons, that acconomy might be promoted at court, and 
that to attain fuch end, the court fhould not be fo much 
frequented by bifsops and ladies *®. | OF the like kind was 
the profecution before the committee of parliament, againft 
Henry Bowet, ‘attorney to the duke of Hereford, who 
having folicited for the duke concerning the pofleflion of his 
father’s eftate, was adjudged a traitor ; but in this cafe the 
punifhment of death was changed to banifiment'. “Thefe 
and the like abufes of law and juftice muft be afcribed to 
the violence of the times. 

‘Tiere is’no year-book of the reign of Richard IT. in 
print; but Sir Matthew Hale fays, he had feen the entire 
years and terms of this king in manufcript*. There are 
fome cafes of this reign to be found in Fenkins’s Centuries, 
fome in Keikway, fome in Benloe, and fome in Fitzherbert’s 
Abridgment. All thefe fcattered notes have been collected 
by Bellewe, and digefted under heads; making a fort of 
fubftitute for a year-book of this king. 


§ Cotton's Abrid. 362." Tyrr.vol. 111. 991. * Hift, Com. Law, 175. 
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Election of Members—Of the Clergy—Vicars inflituted and 
induted—Statutes of Labeurers—The Parliament and 
Council—- Attornies—-Repeal of Tregfons—Heretics-— 
Muttiplication—Pardans of Provers—Ipfidiatores Via- 
tum, &c.—Rieti—Aions upon the Cafe—Of Afiumpfit-— 
The criminal Law—Peine forte et dure—The King 
and Government—The Statutes—Reports. 


HE judicial hiftory of Henry IV. has an advantage 

over that of his predeceflor ; for the decifions of 

+ gourts 2s well as the provifions made by parliament during 
this reign haye come down to our times. Our attention, 
however, will be principally engaged by the latter. The 
laws ‘of this king are upon many of the fubjects which 
were canvafled by parliament in the former reign. One 
article of regulation was wholly new, and diftinguifhes 
this king’s reign as the period when the firft provifions 
were made for fecuring to the people adue and faithful 

hoice and return of their reprefentatives. 

‘Iw the fifth year of the prefent king a f{pecial a&t was 
pafled for the punifhment of a perfon who had affaulted, beat, 
and wounded a menial} feryant to one of the knights repre- 
fenting the county of Somerfet, during the time of parlia- 
ment. It was enaéted*, that proclamation fhould be made 
where the fact was done, commanding the offender fo ap- 
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- XVI. pear inthe kiag’s' bench within”a quarter of a year if 
asta not, tobe attainted of the fact, and pay the injured party 


double damagés, to be taxed by 'the judges, or, if need 
were, by an inqueft; and further pay a fine to the kings 
aiid fo (Cays the 2€) fall it bein all fimilar tajés. Te 
was'in' the fame parliament prayed, that ‘all perfons’ who 
atrefted a knight, or burgefs, or any of their fervants, 
knowing them to be fach, fhould be fined at the king’s 


_ Pleafure, and render treble damages to the party grieved. 


‘Torthis it was anfwered, that there was a fufficient re- 
medy already ®, What this remedy was Woes not appear, 
ublefS itus to'Be collected, that the \privilepe was fo no- 
torious and eftablifhed, a: to intitle the party injured to an 
aétion. ; 
If was complathed in parliament, thatthe election’ of 
knights of counties was forietimes made according to’ the 
pleatitre of the fheriffS, and geherally againit the form of the 
writ diréGted to the fheriff. ~To prevent this in fuctite) it® 
was enaéled by flat. 7 Hen. IV. €. 15. that ile election 
of knights fhould be in the following way; namely, ‘at the 
néxt county to Be held after the delivery of the parliament- 
writ, ptoclamation was to be made in the full county of 
the day and place of the parliament’; and that all thofé 
then préfent, as Well {uitors duly fummoned for that caufe, 
as others, fhould enter upon the election of knights ; and 
then, in full” eee they were to ‘proceed freely and ins 
differently, notwi thftanding any requelt “or ‘command to 
the contrary. After they were chofén, their namés were 
to be written in an indenture, under the Teals’ of all thole ' 
who chofe them, aud tacked to the fame writ ‘of partia.~ 
ment ; which indenture, fo fealed and tacked, was to be 
held for the theriff’s returh of the faid writ, as far as con 
cerned the knights of thevfhire. It was alfo enaéted, ‘that 
in the writs of the parliament, in future, this claufe fhould be 
‘ * Cons. Abri, p. 633. § 74. j 
puts 
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put set eledtionem ay = al a failam dif, CRAB 
“tind et aperts fub. tidy et sora. gui i election’ 
ili interfucrinty nobis, in cancellaria rd. ad dism et 
locum in brevi contentos certifices in But becaufe no 
penalty wias inflicted by this ftatute,on Aheriffs who did nos 
conform thereto, it was ordained by fat. 11 Hen. 1V, 

Ce 2, that the jultices of affife thould inquire of fuch returns 
in their feffions’s and if it was found by inquefts andudue 
examination before them, that a fheriff had made a return 
contrary to this act, he was to be fined one hundred pounds 5 

and-knights fo.unduly returned were to. lofe, their wages. 

Before thefe two acts there was no ftatute relating to this 
matter, unlefs the ftatutos of Edward.1*,. for free clestions 
could be confidered as fuch, 

Tue two grand.objeAs poses ersatee scehesadoant 
ters, the reftraining the interference of papal authority, 
and providing for the regular maintenance of vicars, were. 
pucfued. i in this.reign. .. The weapon now ufed againfk 
the pope and his adherents was the ftatute of provifors, 13 
Ric. II. ft. 2, c. 3- which had put the proceeding by. 
pramunire facias into.a ttriéter courfe*, Many new cafes 
were now brought within ae of this law. “Ir was 
enacted by ftat, 2 Hen. IV. c.3, that if provifion was made by 
the bifhop of Rome to any petfon, religious or fecular, to 
be exempt from obedience regular, or to have any office 
perpetual within houfes of ‘religion, or as much as one re- 

ular religion, or two, or more, had in the fame, 
the fame, they fhould incur the 
¢- 3. Again, becaufe complaint 

ita ad purchafed bulls to be 
and tat is Appice: ufed to be 
extended to bai tenants, it ab ease *, that they 
tale continue in the condition | Seth hatte 
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purchate of fuch bulls; and they and all otlier orders which 
purchafed bulls, or by colour of any bulls pretended to 
avail ‘themfelves of a difcharge from tithes, were to be 
warned to appear in two months by writ of pramunire fa- 
ciats and if they ‘made default, or were attainted, they 
were to incur the penalties of the befor¢-mentioned ad of 
Richard If. ¢ ' 

Svewwere the fecutities provided forthe due paymentof 
tithes, when an act'was pafled in aid of the ftatute of 
Richard'IL, concerning vicars. © Te ‘was by ftat. 4 Hen. 
IW. cv 12. enasted, that the former ftatute’ fhould be duly 
dbferved ; that licences of appropriation made fince fhould 
be ‘reformed according to the effeé of that a&; and if 
fuch reformation was not made within a certain time, the 
appropriation and licence: were to be void. All appro- 
priations of vicarageS fince the firft year of Richard IT. 
were declared void. And further it was ena@ed, that in 
every church fo appropriated, or to be appropriated, a {e- 
cular perfon thould be ordained vicar perpetual, canoni- 
cally inflituted and induéted, and convenably endowed by 
the difcretion of the ordi to do divine fervice, to in- 
form the people, 2nd to keep “hofpitality ;. and no réligious 
perfon was to be made vicar in any church fo appropriated. 
“Thus was it at length ordained, that vicars fhould have in- 
ftitution’ and induction, which gave them the fame tenure 
as parfons; and to avoid the abufés which had been fo 
long complained of, religious houfes were no longer fuf- 
fered to appoint any of their own body tofuch appropriated 
vicarages as belonged to them. os 

‘Tue religious orders were no longer in fuch confidera- 
tion.as they had been. A ftatute was made in this parlia- 
ment reftraining. the four ordérs, of friars, that is, the 
friars minors, Auzuflines, Preachersand Curmelites, from 
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taking any perfon into their order, under fourteen years.of CHAP. aves) 

age, without the aflent of the parents of the child; and_ 

the chancellor was.authorized, upon complaint duly made i 

before him, to inquire into breaches of this ftatute, and.to = 

punith the heads of the fociety according to his diferetion', 4 
Forruar provifion was made for the regular payment : 

of tithes. It was enacted by ftat. 5 Hen. IV. cy ro. that 

farmers and occupiers of the pofleffions of aliens fhould be 

bound to pay all tithes due to parfons and vicars, »notwith- 

ftanding they were feifed into the king’s hands,’ “or any 

prohibition to the contrary. Again, it was ordained by ) 

ftat. 7 Hen. IV. c. 6. that no perion thould be difcharged 

of tithes by colour of any bulls ;\ and if any were molefted | 

by pretence of fuch bulls, the offenders were to be liable 

tothe penalty inflited on the Giffertians by ftat.2 Hen- 

ry IV. c.4s Becaufe it had fometimes happened, that pro- 

vifions from the pope had been licenfed by the King, it was 

enaéted", that no licence or pardon fo granted fhould be 

available, if the benefice was full of an incumbent at the - 

time it was granted; Thefe licences fhewed that the’ fta~ 

tutes again{t provifions were not executed with rigour. 


However, in the ninth ycar of this king, a ftatute * was <9 
made, confirming all the ftatutes againft provilions and 
tranflations of bifhops, and 7d » that the election 


to fpiritual preferments fhould be free. ‘The other laws re~ 
lating to church matters were fuch as were made againit 


herefies.; but thefe, unhappily for the firit promoters of 
reformation in our church, were of a fort which obliges 
us to rank them amongft thole that make a part of our pe- 
nal Jaw. | 
Nornixo remarkable was ordained refpedting the lower ssseucee of 
clafs of people, except « regulation apprentices mad bourers. te 
by flat. 7 Hen. IV. c. 17. Treadtagpience, that, not- 
# Stat. 4 Hen, IV. ¢, 17. * Ch. 8 
2 Ch, & 7 Ch. 9. 
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withftanding the ftatute of Canterbury*, ordaining that no 
perfon who had worked in hufbandry till twelve years oF 
age fhould be permitted to be put to any, myftery or han~ 
dicraft, yet the children of many perfons having no land or 
rent, were bound apprentice to crafts in cities and boroughs, 
“ for the pride of cloathingy and other evil cufioms that 
Servants do ufe in the fame; which produced a fcarcity. of 
labourers and feryants.. ‘To prevent this, it was enacted 
by the above act, that-no one fhould put his fon or 
daughter apprentice to any craft or labour within acityor 
borough, excepthe had land or rent tothe value of twenty 
fhillings per ann. at leaft ; but hedhould put them to other 
labour as his eftate required, om pain of, one year’s. im» 
prifonment, Any perfon willing to make his child appren~ 
tice, was to bring to the, mayor .or bailiff of the placea 
bill fealed by two juftices.of the peace, teftifying the value 
of the parent’s lands. Any perfon taking an apprentice 
cohtrary to-thisaét, was to forfeit a hundred fhiliings, to 
be recovered by complaint to the juftices gf the peace. All 
labourers and ‘artifieers were annually to be fworn at the 
leet, to obferve the ftatutes relating to their wages and 
fervice ; and if they refufed, they were to be put in’ the 
ftocks for three days. To facilitate this, it was provided, 
that every town or fcigiory not having ftocks fhould be 
fined a hundred fhillings, . : 

‘Tue laws pafied in this reign refpeding the rights of 
property were few; being only thofe which concerned the 
King’s grants. It thouldfeem thar Henry, aswell as Ris? 
chard, had been tooveafy in making'grants tois favourites?! 
to prevent this in future, it was endeavoured to avoid the’ 
mifreprefentations and deceits which ufed to be impofed'on 
the king to obtain fuch - - Thus it was provided, by’ 
fat’ t Hen. IV. c. 6.:that all thofe who demanded lunils, 
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fhould make exprefs mention in their petitions of the value 
of the thing, and alfo of fuch things as they before had of 
the gift of the crown ; and in failure of this, the grant was 
to be void. Again, it was ordained*, that where lands 
were granted to the king-without title found by inqueft, or 
the king being otherwife intitled to enter, thofe who were 
diffeifed by the king’s patentees thould have a fpecial aff 
without the chancellor {peaking to the king ; and if they 
recovered, fhould have treble damages. The ftatute re- 
quiring the value of the thing petitioned for, to be fpeci- 
ally mentioned, was explained by ftat. 2 Hen. IV. c. 2. 
which, among other matters, excepts all confirmations and 
licences to be made by the king: thefe were not to be 
void, though the petition did not mention the value. 
Stat. 4 Hen. IV.c. 4. went ftill further than the firft; for, 
after declaring that the king would make grants to none 
but thofe who deferved it, and as it fhould feem beft to him- 
felf and his council, it ordained, that all thofe who made 
any demand contrary thereto fhould be punifhed by the ad- 
vice of the king and council, and never have their demand. 
After this, 4 further explanation was made of ftst, 1 Hen- 
ty IV. by excepting the queen and the king’s fon®. 

AN attempt was made by the commons to effect an al- 
teration in the judicature of parliament. The com~- 
mons, who had been called to parliament in the reign of 
Edward I. merely to confent to taxes upon themifelves and 
their conftituents, when they had difeharged that office, 
were not any further confidered, nor looked upon as a ne~ 
ceflary part of the legiflature. ‘The attention which had 
been occafionally thewn to their petitions for redrefs .of 


grievances, by making ftatutes in purfwance of them, was” 


matter of grace in the king and lords ; and was ufually 
conferred either to reward them for, or to purchafe, a 


han _* Stat. 6 Hen. 1V.c. 2+ 
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fupply of money. In proportion as the king ftood in need 


Of this refource, thofe who held the purfe of the nation 


grew into importance, 

Tue annual fitting of parliament ating ‘the Jong reign 
of Edward III. had familiarized the commons fo much to 
the condition of parliament-men, that they began to con- 
fider themfelves as part of the Jegifiature ; and their claim 
was fo far favoured, that their affent is mentioned notonly 
to the taxing of their conftituents, but fometimes to gene- 
ral laws for the government of the kingdom. ~“Notwith- 
ftanding this, matters purely of a judicial mature were ftilt 
confidered as within the exclufive province of the king 
and lords‘. Jt was a part of their original conftitution to 
be the fupreme court of the nation; and (it was thought) 
the admiffion of the commons to affent to general. laws 
could make no precedent that would intitle them to inter- 
fere with the judicature of parliament. 

Bur the confequence of allowing the commons to affent 
to Jaws in the time of Edward IIT. was, that during the 
feign of Richard IL. this was fettled by long ufage into a 
matter of right ; and in the reign of Henry IV. they ad- 
vanced their pretenfions fo far, as to claim a participation 
in that judicial capacity which the lords had deemed to be 
fotely their own. In this attempt ‘they might reafon upon 
very jult ground. ‘The awards, they might fay, made'by 
the king and lords in matters of private"property are agreed 
to be the higheft judgments that could be given ; they are 
upon fubjects which are not within the cognifunce of -infe- 
rior courts ; and the relief afforded is of « kind which dit 
penfes with and over-rules the "generalcourfe of the law: 
but the law. cannot be difpenfed with, nor altered otherwife 
than by an aétof the legiflature ; therefore the aflent of 
the commons, asa part of the legiflature, is. neceflaty in) 
all thefe judgments on private petitions. In this manner- 
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thight the commons have argued; and probably fuch reas CHAP. XVII, 
foning as this encouraged them in the following inftance to SEXe av, 
advance their claim to this fuppofed rights 

Iw the reign of Henry TV. there was a petition to the 
king in parliament on behalf of the reftoréd archbifhop, | 
paying, that he might have recovery for fundry waftes and 
fpoils againft Reger Walder, who had been appointed to 
the fee during’ his exile. ‘The king inftantly granted it; 
and it became an award in the ufual way. But the com- 
mons hearing of this, prayed the king, that fince they were 
not made privy to the judgment, no record might be made 
tocharge or make them parties therein ; a language'which 
was artfully enough contrived fo conceal any conftioufnels 
that their interference might be thought new or ill-founded. 
But the king’ was more’ explicit in his anfwer =the archbi- 
fhop, by his command, told them, that the commons in par- 
lament were only petitioners § and that all judgments belonged 
tothe king and lords, unlefs im flatutes and the like ; which 
ordinance the king willed fhould be from that time ob- 
ferved*, The commons acquiefeed in this command of 
the’king, and no farther attempt was made in this and the 
two next reigns to’ participate in the judicature of the king 
and lords. 

‘Tre jurifdiction of the parliament and council was 
fill viewed with a jealous eye*: It was complained, that 
after judgment given in the king’s courts, the parties were 
made to'come, tipon gricvews pain, fommetimes before the 
king himfelf, fometimes before theking’s council, and 
fometimes to the parliament, to arifwer there anew ; which 
was confidered as fubverfive of the common law, as well 
aSa great grievance’to the people: “Io prevent this in , 
fome degree, it was enatted, by fat. 4 Hen, IV. c. 23. | 
that after judgment given in the king’s courts, the parties 
and their heirs fhould continue in peace, until the judgment 

# Parl, Bit. vol, IT. go. * Vid. ant, vole I 41706 
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Tao’ the preamble of this ftatute is only aimed atifubpar 
nas fummoning perfons before'the king himfelf, the coun- 
cil, and the parliament ; yet the enacting claufe is fo ge~ 
neral, that it might be, and afterwards was, conftrued as 
applicable to the equity-jurifdiction in chancery. Tt was 
an eafy conftruétion to fay, that all equitable confiderations 
arifing on fuch judgments fhould be filenced; and thatino 
court, upon any ground whatfoever, fhould prefume.to 
difculs their propriety, or fufpend their effec. 

‘THe commons had two years before gone further than 
the provifions of this act refpeéting the two new courts of - 
equity 5. for they prayed that no /ubparna might iffue out of 
the chancery or exchequer". It was alfo prayed in the 
fame parliament, that there might iffue out of ithe arches 
quer no more writs of datum ef nobis intelligi, . But to 
this it was anfwered, that the old ufage fhould continue # 

Ir feems, that while the chancellor 'was trying all means 
to eftablith his judicature, there begun filently to obtain in 
the court of exchequer a practice to entertain fuits in the 
like manner by fubpana, and fuggeftions. by bill ; which 
proceedings are here complained of, as equally new and 
illegal with thofe imchancery, It was not atvall unnatural, 
that an equitable jurifdiétion thould be exercifed by the 
court of exchequer; for the cognifance of the king’s debts 
being confined tothat court, it would have been hard in- 
deed, that fuitors thére fhould be deprived of thofe equi- 
table remedies which all common fuitors might have in 
chancery ; and as;this court had-a chancellor of its own, | 
there feemed nothing wanting to complete the form and 
circumftance of a court of equity. Thus, as common 
perfons fued in chancery, it became the cuftom for the 
king's debtors to file their bill in the exchequer. So ill 
founded is the opinion, that the court of equity in the ex- 

. ‘ | 
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chequer was not heard of till the time of Henry VIII. 
and that it was founded on itgt. 33 Hen. VIII. c. 39% 
At length the conn=xion between a chancellor and a court 
of equity became fo infeparable, that it will be hardly too 
general to pronounce, wherever that officer was, there 
was alfo that jurifdiction. 

Ar another time, we find it was prayed by the commons, 
that the ftatutes about fugge/tions made in the reigns of Ed- 
ward IIL, and Richard IL. fhould be obferved', With all 
this folicitude to keep the jurifdiGion of the council within 
bounds, there is more frequent mention of it, and more 
inftances of its judicial powers, than in any former period *. 
Many applications were made to parliament, concerning 
the bounds of jurifdiction in the conftable and marthal, and 
the fteward and marthal'; but no ftatute was enacted on 
either of thofe points. , 

‘Tue jurifdiction of the court of admiralty ftill continued 
to excite jealoufies; and many applications were made to 
»parliament om the fubject : thefe produced a ftatute in the 
fecond year of the king, by which it was enaéted, that 
the ftatute of Richard I]. thould be obferved ; and moreover, 
that whofoever felt himfelf grieved contrary thereto, fhould 
have his action by writ grounded upon the cafe againft him 
who fo fued in the admiral’s court, and recover double da- 
mages. The party was alfo to forfeit ten pounds to the 
king. » 

Next, as to the courfe of proceeding, and other matters 
relating to the ordinary adminiftrationofjuftice. The grie~ 
vous injury done by thole who madeforcibleentries, and other- 
wife got violent pofleffion of land, occafioned fome ftatutes 
that rendered the proceeding by affife rather more expedi- 
tious: this was by granting of courfe a /pecial afife, to en- 
quire of the fact immediately, without waiting for the ge- 
neral commifiion, which iflued only twice a-year. The 

» 4 Inf. 18. * Cott: Abri: p.4tt-§ 79. Peaaze 

+ Cott, Abri.p. 422. § 78. § 64. . 

¥ Cott, Absi. Hen, LY, pallim. 

Q3 firf 
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